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U. S. Department of the Intetior.)

AN ACT to amend and reenact article six and six-c, chapter twenty
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended; to amend and reemact section sixty-
three, article two, chapter twenty-two, of said code; to amend
and reenact section two, article six of said chapter; and to
amend and reenact section three, article sixa of said chapter,
all relating to coal surface mining and the surface effects of
deep mining of coal generally; establishing the West Virginia
surface mining and reclamation act; short title; legislative find-
ings and purpose; jurisdiction of the department of natural
resoutrces; authority of the dircctor and chief of reclamation;
apportionment of respomnsibility; intczdepartmental cooperation;
promulgation of rules and regulations by reclamation commis-
sion; dcfinitions; division of reclamation; authority, qualifica-
tions and compensation of division chief; duties and function of
division; surface-mining reclamation supervisors and inspectors;
appointment, qualifications and salary of supervisors and inspec-
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tors; duties of surface-mining reclamation inspectors and in-
spectors in training; reclamation commission; duties, authority,
functions and compensation of commission; petition for issuance,
amendment or repeal of a rule of the commission; notice of in-
tention to prospect and requirements therefor; bonding; autho-
rity of director to deny or limit prospecting; postporement of
reclamation; prohibited acts; exceptions; prohibition of surface
mining without a permit; permit requirements; successor in
interest; duration of permits; termination of permits; permit fees;
permit application requirements and contents; reclamation plan
requirements; performance bonds; amount and method of bond-
ing; bonding requirements; special reclamation tax and fund;
prohibited acts; period of liability; general environmental pro-
tection performance standards for surface mining; variances
from standards; additional general environmental protection
performance standards for the surface effects of underground
mining; application of article to surface effects of underground
mining; inspection; monitoring; right-of-entry; inspection of
records; identification signs; progress maps; limitation of lia-
bility; cessation of operation by order of inspector; informal con-
ference; imposition of affirmative obligations; appeal; notice
of violation; procedures and actions; enforcement; permit revo-
cation and bond forfeiture; civil and criminal penalties; prosecu-
tion; injunctive relief; approval, denial, revision and prohibition
of permit; permit revision and renewal requirements; require-
ments for transfer; assignment and sale of permit rights; opera-
tor reassignments; public notice; written objections; public
hearings; informal conferences; decision of director on permit
application, and hearing thereon; designation of areas unsuitable
for surface mining; petition for removal of designation; pro-
hibition of surface mining on certain areas; exceptions; taxation
of minerals underlying land designated unsuitable; appointment
and organization of reclamation board of review; authority;
compensation, expenses and removal of board members; appeals
to the board; hearings before board; subpoena and subpoena
duces tecum; records, findings and orders of the board; ap-
peal from order of board; judicial review; temporary relief
from order of board; release of performance bond or de-
posits; application; notice; duties of director; public hearings;
final maps on grade release; water rights and replacement;



3 [Enr. Com. Sub. for H. B. 1529

waiver of replacement; citizen suits; order of court, damages;
surface-mining operations not subject to this article; leasing of
lands owned by state for surface mining of coal; special permits
for removal of coal incidental to development of land; applica-
tion; bond; reclamation plan for existing abandoned coal
processing wastc piles; existing permits and performance bond
conversion; exemption from design criteria; experimental prac-
tices; ccrtification and training of blasters; certification of sur-
face miners and surface-mine foreman; monthly report by
operator; applicability and enforcement of laws safeguarding life
and property; regulations pertaining to safety; authority of de-
partment of mines regarding safety laws; conflicting provisions;
conflict of interest prohibited, and criminal penalties therefor;
employee protection; severability; validity of regulations prom-
ulgated under section 502(c) of the Surface Mining Control
and Reclamation Act of 1977; application of article to opera-
tions under permit issued hereunder; abandoned mine lands and
reclamation act; short title; legislative findings, intent and pur-
pose of article; jurisdiction and authority of director of depart-
ment of natural resources; definitions; abandoned land reclama-
tion fund; objectives of fund; lands eligible for reclamation; pow-
ers and duties of director; program plans and reclamation pro
jects; acquisition and reclamation of land adverscly affectcd by
past coal surfacemining practices; liens against reclaimed land;
petition by landowncr; appeal; priority of liens; filling voids and
sealing tunnels; general and miscellaneous powers and duties of
director; cooperative agreements; injunctive relief; water treat-
ment plants and facilities; transfer of funds; interagency coopera-
tion; prior approval of director of department of mines for the
opening or reopening of mines; approval fee; inspection by
director of department of mines; definition of terms relating to
certification of underground and surface coal miners; and defi-
nition of terms relating to the board of miner training; educa-
tion and certification.

Be it enacted by the Legislature of West Virginia:

That article six and six-c, chapter twenty of the code of West
Virginia, one thousand nine hundred thirty-one, as amendcd, be
amended and reenacted; that section sixty-three, article two, chapter
twenty-two of said code, be amended and reenacted; that section
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two, article six of said chapter be amendcd and reenacted; and that
section three, article six-a of said chapter be amended and reenacted,
all to read as follows:

CHAPTER 20. NATURAL RESOURCES.

ARTICLE 6. WEST VIRGINIA SURFACE COAL MINING AND RE-

CLAMATION ACT.

§20-6-1. Short Title.

1
2

This article shall bec known and cited as the “West Virginia
Surface Coal Mining and Reclamation Act.”

§20-6-2. Legislative findings and purpose; jurisdiction vested in
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department of natural resources; authority of director
and chief of reclamation; apportionment of responsi-
bility; interdepartmental cooperation.

(a) The Legislature finds that it is cssential to the economic
and social well-being of the citizens of the state of West Vir-
ginia to strikc a carcful balance between the protection of the
environment and the economical mining of coal needed to meet
energy requircments,

Further, the Legislature finds that there is great diversity
in tcrrain, climate, biological, chemical and other physical
conditions in parts of this nation where mining is conducted;
that the state of West Virginia in particular needs an environ-
mentally sound and economically healthy mining industry;
and by reason of the above it may be necessary for
the reclamation commission herein established to promul-
gate regulations which vary from fcdcral regulations as is
provided for in sections 101 (f) and 201 (c) (9) of the Surfacc
Mining Control and Reclamation Act of 1977 “Public Law
95-87.”

Further, the Legislature finds that unregulated surface coal
mining operations may result in disturbances of surface and
underground areas that burden and adverscly affect commerce,
public welfare and safety by destroying or diminishing the
utility of land for commercial, industrial, rcsidential, recrea-
tional, agricultural and forestry purposcs; by causing crosion
and landslides; by contributing to floods; by polluting the water
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and river and strcam beds; by destroying fish, aquatic life and
wildlifc habitats; by impairing natural beauty; by damaging the
property of citizens; by crcating hazards dangcrous to lifc and
property; and by degrading the quality of lifc in local commu-
nitics, all wherc proper mining and reclamation is not practiced.

(b) Therefore, it is thc purposc of this article to:

(1) Expand the established and effective statewide pro
gram to protect the public and the environment from the ad-
verse effects of surface-mining operations;

(2) Assure that the rights of surface and mineral owners
and other persons with legal interest in thce land or appurte-
nances to land are adcquately protected from such operations;

(3) Assure that surface-mining operations are not conducted
where reclamation as required by this article is not feasible;

(4) Assurc that surface mining operations are conductcd
in a manner to adequately protect the environment;

(5) Assure that adequate procedurcs are undertaken to
reclaim surface areas as contemporaneously as possible with
the surface mining operations;

(6) Assure that adequate procedurcs are provided for pub-
lic participation where appropriate under this article;

(7) Assure the exercise of the full rcach of statc common
law, statutory and constitutional powers for the protcction of
the public intercst through effective control of surface mining
operations; and

(8) Assure that the coal production essential to the nation’s
energy requirements and to the state’s cconomic and social
well-being is provided.

(c) In recognition of these findings and purposes, the
Legislature hercby vests authority in the reclamation commis-
sion of the department of natural resources to:

(1) Administcr and cnforce the provisions of this article

as it relates to surface mining to accomplish the purposcs of
this article;
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58 (2) Conduct hearings and confcrences or appoint persons
59 to conduct them in accordance with this article;

60 (3) Promulgate, administer and enforce regulations pursuant
61 to this article;

62 (4) Enter into a cooperative agreement with thc secretary
63 of thc United Statcs department of the interior to provide for
64 state regulations of surface-mining operations on federal lands
65 within West Virginia consistent with section 523 of Public
66 Law 95-87; and

67 (5) Administer and enforce regulations promulgated pur-
68 suant to this chapter to accomplish the requirements of pro-
69 grams under Public Law 95-87.

70 (d) The director of the department of natural rcsources and
71 the dircctor of the department of mines shall coopcrate with
72 rcspect to departmental programs and records to effect an
73 orderly and harmonious administration of the provisions of
74 this article. The director of the department of natural resources
75 may avail himself of any services which may be provided by
76 other state agencies in this state and other states or by agen-
77 cies of the federal government, and may reasonably compen-
78 sate them for such services. Also, he may receive any federal
79 funds, state funds or any other funds, and enter into coopera-

80 tive agrcements, for the reclamation of land affectcd by surface
81 mining.

§20-6-3. Definitions.

1 As used in this article, unless used in a contcxt that clearly
2 requires a different meaning, the term:

3 (a) “Adequate trcatment” means treatment of water by
4 physical, chemical or other approved methods in a manner so
5 that thc trcated water shall not lower the water quality
6 standards established for the river, stream or drainway into
7 which such water is released.
8
9
0
1

(b) *“Affccted area” means, when used in the context of
surface mining activities, all land and water resources within
the permit area which arc disturbed or utilized during the

1
11 term of the permit in the course of surface mining and reclama-
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tion activities. “Affected area” means, when used in the
context of underground mining activities, all surface land and
water resources affected during the term of the pcrmit (1)
by surface cperations or facilities incident to underground
mining activities or (2) by underground operations.

(c) “Adjacent areas” means, for the purpose of permit ap-
plication, renewal, revision, review and approval, those land
and water resources, contiguous to or near a permit area,
upon which surface-mining and reclamation operations con-
ducted within a permit area during the lifc of such operations
may have an impact. ‘“Adjacent areas” means, for the
purposc of conducting surface-mining and reclamation oper
ations, those land and water resources contiguous to
or near the affected area upon which surface-mining and
reclamation operations conducted within a permit area during
the life of such operations may have an impact.

(d) “Applicant” means any person who has or should have
applied for any permit pursuant to this article.

(e) “Approximate original contour” means that surface
configuration achieved by the backfilling and grading of the
disturbed areas so that the reclaimed area, including any
terracing or access roads, closely resembles the general
surface configuration of the land prior to mining and blends
into and complements the drainage pattern of thc surrounding
terrain, with all highwalls and spoil piles eliminated:
Provided, That watcr impoundments may be permitted pur-
suant to subdivision (8), subsection (b), section thirteen of
this article: Provided, however, That minor deviations may be
permitted in order to minimize crosion and sedimentation,
retain moisture, to assist revcgetation, or to direct surface
runoff.

(f) “Breakthrough” means the release of water which has
been trapped or impounded, or the releasc of air into any
underground cavity, pocket or area as a result of surface-
mining operations.

3

(g) “Coal processing wastes” means earth materials which
are or have been combustible, physically unstable, or acid-
forming or toxic-forming, which are wasted or otherwise
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separated from product coal, and slurried or otherwise trans-
ported from coal processing plants after physical or chemical
processing, cleaning, or concentrating of coal.

(h) “Department” means the department of natural
resources.

(i) “Director” means the director of the department of
natural resourccs, deputy directors, the chicf of the
division of reclamation, the assistant chiefs of the
division of rcclamation and all duly authorized surface-
mining reclamation supervisors, or inspcctors and inspectors
in training.

(j) “Disturbed area” means an area where vegetation,
topsoil, or overburden has been removed by surface-mining
operations, and reclamation is incomplete.

(k) “Imminent danger to the health or safety of the public”
means the existence of such condition or practice, or any
violation of a permit or other requirement of this article,
which condition, practice or violation could rcasonably
be expected to causc substantial physical harm or death to any
person outside the permit area before such condition, practice
or violation can bc abated. A reasonable expectation of death
or serious injury bcfore abatement exists if a rational pcrson,
subjected to the same conditions or practices giving rise to thc
peril, would not cxpose himself to the danger during the timc
necessary for thc abatement.

(1) “Minerals” means clay, coal, flagstone, gravel, lime-
stone, manganese, sand, sandstone, shale, iron ore and any
other metal or metallurgical orc.

(m) “Operation” means thosc activitics conducted by an
operator who is subject to the jurisdiction of this article.

(n) “Operator” means any person who is granted or who
should obtain a permit to engage in any activity covered by
this article.

(o) “Permit” means a permit to conduct surface-mining
operations pursuant to this articlc.

(p) “Permit arca” means the area of land indicated on
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the approved proposal map submitted by thc operator as part
of his application showing the location of perimeter markers
and monuments and shall be rcadily identifiable by appropriate
markers on the site.

(q) “Permittee” means a person holding a permit issued
under this article.

(r) “Pcrson” means any individual, partnership, firm,
society, association, trust, corporation, other busincss entity
or any agency, unit or instrumentality of fedcral, statc or
local government.

(s) “Prime farmland” has the same meaning as that
prescribed by the United States sccretary of agriculture on
the basis of such factors as moisture availability, tcm-
pcrature regime, chemical balance, permeability, surface lay-
er composition, susceptibility to flooding and erosion
characteristics, and which historically have been used for
intensive agricultural purposes and as published in the
Federal Register.

ot

(t) “Surface mine,
operations” means:

surface mining” or ‘“surface-mining

(1) Activities conducted on thc surface of Ilands for
the removal of coal, or, subject to the requirements of
section fourteen of this article, surface operations and
surface impacts incident to an undcrground coal mine,
including the drainagc and discharge therefrom. Such
activities include excavation for thc purposc of obtain-
ing coal, including, but not limited to, such common
methods as contour, strip, auger, mountaintop removal,
box cut, open pit and area mining; the uses of ex-
plosives and blasting; reclamation and in situ distillation
or retorting, leaching or other chcmical or physical
processing; and the cleaning, concentrating, or other pro-
cessing or preparation, loading of coal for commercial
purposcs at or near the mine sitc; and

(2) The areas upon which the above activities occur
or where such activities disturb the natural land sue
face. Such arcas shall also incilude any adjacent land,
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the use of which is incidental to any such activities;
all lands affected by the construction of new roads or
the improvement or use of existing roads to gain access
to the site of such activities and for haulage; and ex-
cavations, workings, impoundmeats, dams, ventilation shafts,
entryways, refuse banks, dumps, stockpiles, overburden
piles, spoil banks, culm banks, tailings, holes or de-
pressions, repair areas, storage areas, processing areas,
shipping areas and other areas upon which are sited
structures, facilities, or other property or materials on the
surface, resulting from or incident to such activities: Pro-
vided, That such activities do not include the extraction of
coal incidental to the extraction of other minerals where coal
docs not exceed sixteen and two-thirds percent of the tonnagc
of minerals removed for purposes of commercial use or sale,
or coal prospecting subject to section cight of this article:
Provided, however, That permanent facilides not within the
area bcing mined and not directly involved in the cxcavation,
loading, storage, or processing of the ¢oal shall not be subject
to the provisions of this article. Such facilitics include, but
are not limited to, offices, garages, bathhauses, parking areas,
and maintenance and supply areas,

(u) “Underground mine” means the surface effects asso-
ciated with the shaft, siopes, drifts or inclincs connected with
cxcavations penetrating coal seams or strata and the equipment
connected therewith which contribute directly or indirectly to
the mining, preparation or handling of coal.

(v) “Significant, imminent environmental harm to land,
air or water resousces’’ means the existence of any condition
or practice, or any violation of a permit or other rcquirement
of this article, which condition, practice or violation could
reasonably be expected to cause significant and imminent cn-
vironmental harm to land, air or water resources. The term
“environmental harm” means any adverse impact on land,
air or water resources, including, but not limited to, plant,
wildlife, and fish, and the environmental harm is imminent
if a condition or practice exists which is causing such harm
or may reasonably be expected to cause such harm at any
time before the end of the abatement time set by the director.
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An environmental harm is significant if that harm is appre-
ciable and not immediately repairable.

§20-6-4. Division of reclamation; qualifications and compensation

1
2
3
4
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of division chief; duties and functions of division.

There is hereby created within the department of natural
resources a division of reclamation, and the director of natural
resources shall appoint and fix the compensation of the head
of said division who shall be known as the chief of the division
of reclamation. Said chief shall have graduated from an accredi-
tcd four-year college or university with a degree in the field of
engineering, agriculture, forestry or related resource field, and
shall have four years of full-time paid employment in some
phase of natural resources management, two years of which
must have been in a supervisory or administrative capacity.

Except as otherwise provided in this article, the division shall
administer the provisions of this article relating to surface
mining operations and subject to the approval of the director
shall exercise all of the powers and perform all of the duties
by law vested in and imposed upon said director in relation
to said operations. The division of reclamation shall have
within its jurisdiction and supervision all lands and areas of
the state, mined or susceptible of being mined, for the removal
of coal and all other lands and areas of the state deforested,
burned over, barren or otherwise denuded, unproductive and
subject to soil erosion and waste. Included within such lands
and areas shall be lands seared and denuded by chemical
operations and processes, abandoned coal mining areas,
swamplands, lands and arcas subject to flowage easements
and backwaters from river locks and dams, and river, streams,
lake and pond shore areas subject to soil erosion and waste.
The jurisdiction and supervision excrcised by the division shall
be consistent with other provisions of this chapter. The divi-
sion shail cooperate with other offices and divisions of thc
department.

§20-6-5. Surface-mining reclamation supervisors and inspectors;

1
2

appointment and qualifications; salary.

The director shail determine the number of surface-mining
reclamation supervisors and inspectors necded to carry out
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the purposes of this article and appoint them as such. All
such appointecs shall be qualificd civil service employees, but
no person shall be eligible for such appointment until he
has served in a probationary status for a period of onc year
to the satisfaction of the director of natural resources.

Every surface-mining reclamation supervisor or inspector
shall be paid not less than fifteen thousand dollars per year.

§20-6-6. Duties of surface-mining reclamation inspectors and in-

spectors in training.

Except as otherwise provided in this article, surface-mining
reclamation inspectors and inspectors-intraining shall make
all neccssary surveys and inspcctions of surface-mining oper-
tions, shall administer and enforce all surface-mining laws,
rules and rcgulations, and shall perform such other dutics and
services as may be prescribed by the director. Such inspcctors
shall give particular attention to all conditions of each permit
to ensure completc compliance therewith. Such inspectors
shall note and describc all violations of this article and im-
mediately report such violations to the director in writing,
furnishing at thc same time a copy of such rcport to the
operator conccrned.

§20-6-7. Reclamation commission; duties, functions and compensa-

tion; pefition for issuance, amendment or repeal of
a rule,

(@) There is hereby created and established in the
department of natural resourccs a reclamation commission
which shall be composed of the director of natural re-
sourccs, serving as chairman, the chief of the division of
reclamation, the chief of thc water resourccs division, and
the director of the department of mines. The members of the
commission shall receive no compensation for their services
on the commission, but shall be rcimbursed for expenses
necessarily incurred in performing their functions. The
commission shall meet upon the call of any member. The
director shall request the attornzy general to appoint one
or more assistant attorneys gencral who shall perform such
duties as may be required by the director. Thc attorney
general, in pursuance of such request, may select and ap-
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point onc or more assistant attorneys general, to serve at
the will and pleasure of the attorney general, and such
assistant or assistants, shall be paid out of any funds made
available for that purpose by the Legislature or by Public
Laws 95-87 to the department of natural resources.

(b) The commission shall have authority to:

(1) Promulgate rules and regulations, in accordance with
the provisions of chapter twenty-nine-a of this code, to
implement the provisions of this article: Provided, That the
commission shall give notice by publication of the public
hearing required in article three of chapter twenty-nine-a
of this code: Provided, however, That any forms, handbooks
or similar materials having the effect of a rule or regulation
as defined in article three of chapter twenty-nine-a of this
code, or issued, dcveloped or distributed by thc director
pursuant to or as a result of a rule or regulation, shall be
subject to the provisions of article three of chapter twenty-
nine-a of this code;

(2) Make investigations or inspections necessary to ensure
complete compliance with the provisions of this article,

(3) Conduct hearings or appoint persons to conduct hear-
ings under provisions of this article or rules and regulations
adopted by the commission; and for the purpose of any
investigation or hearing hereunder, the commission, any
member, or any appointee thereof may administer oaths or
affirmations, subpoena witnesses, compel their attendance,
take evidence and require production of any books, papers,
correspondence, memoranda, agreements, or other documents
or records relevant or material to the inquiry;

(4) Enforce, through the director, the provisions of this
articlc as provided herein; and

(5) Appoint such advisory committees as may be of assist-
ance to the commission in the development of programs and
policies: Provided, That such advisory committees shall, in
each instance, include members representative of the general
public.

(c) (1) After the commission has adopted the regulations
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requircd by this article, any pcrson may pctition the com-
mission to initiate a proceeding for the issuance, amendment,
or repeal of a rule under this article.

(2) Such petitions shall be filed in thc office of the com-
mission and shall set forth the facts which support the
issuance, amendment, or rcpeal of a rule under this article.

(3) The commission may hold a public hearing or may
conduct such investigation or proceeding as the commission
decms appropriate in order to determinc whether or not such
petition should be granted.

(4) Within nincty days after filing of a petition described
in subdivision (I) of this subsection, the commission shall
either grant or deny the pctition. If the commission grants the
petition, thc commission shall promptly commence an ap-
propriate proceeding in accordancc with the provisions of
chapter twenty-nine-a of this code. If the commission denies
such petition, the commission shall so notify the petitioner
in writing setting forth the reasons for such dcnial.

§20-6-8. Notice of intention to prospect, requirements therefor;

bonding; director’s authority to deny or limit; postpone-
ment of reclamation; prohibited acts; exceptions.

(a) Any person intending to prospect for coal in an area
not covercd by a surface mining permit, in order to determine
the location, quantity or equality of a natural coal deposit,
making feasibility studies or for any other purpose, shall file
with the director, at least fifteen days prior to commencement of
any disturbance associated with prospecting, a notice of inten-
tion to prospect, which notice shall include a description of the
prospecting area, the pcriod of supposed prospecting and such
other information as required by rules or rcgulations promul-
gated pursuant to this section: Provided, That prior to the
commencement of such prospecting, the director may issuc an
order denying or limiting permission to prospect wherc he
finds that prospecting operations will damage or destroy a
unique natural area, or will cause serious harm to water qual-
ity, or that the operator has failed to satisfactorily reclaim
other prospecting sites, or that therc has been an abuse of
prospecting by prcvious prospecting operations in the area.



18
19
20
21
22
23
24
25
26
27
28
29
30
31

32
33
34
35
36
37

38
39
40
41
42
43

44
45
46
47
48

49
50
51

52
53
54
S5

IS [Enr. Com. Sub.for H. B. 1529

(b) Notice of intention to prospect shall be made in writing
on forms prescribed by the director and shall be signed and
verified by the applicant. The notice shall be accompanicd by;
(1) a United States geological survey topographic map show-
ing by proper marking the crop linc and the name, where
known, of the seam or seams to bc prospected, and (2) a bond,
or cash, or collatcral securities or certificates of thc same type
and form and in the same manner as provided in section twelve
of this article, in the amount of five hundred dollars per acre
or fraction thereof for the total cstimated disturbed area. If
such bond is used, it shall be payable to the statc of West
Virginia and conditioned that the operator shall faithfully per
form the requircments of this article as they relate to back
filling and revcgetation of thc disturbed area.

(c) Any person prospecting under the provisions of this
section shall ensure that such prospecting opcration is conduct-
ed in accordance with the performance standards in section
thirteen of this article for all lands disturbed in explorations,
including excavations, roads, drill holes, and the rcmoval of
necessary facilities and equipment.

(d) Information submitted to the director pursuant to this
section as confidential, conccrning trade sccrets or privileged
commercial or financial information, which relates to the com-
petitive rights of the person or cntity intended to prospect
the described area, shall not be available for public examina-
tion.

(e) Any person who conducts any prospecting activities
which substantially disturb the natural land surface in violation
of this scction or rcgulations issued pursuant thereto shall be
subject to the provisions of sections sixtecn and seventeen of
this article.

(f) No operator shall remove more than two hundred and
fifty tons of coal without the specific written approval of the
director.

(g) The bond accompanying said notice of intention to pro-
spect shall be released by the director when the operator dem-
onstrates that a permanent specics of vegetative cover is es-
tablished.
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(h} In the event an operator desires to mine the area cur-
rently being prospected, and has requested and received an
appropriate surface mine application (S.M.A.) number the
director may permit the postponement of the reclamation of
the area prospected. Any part of a prospecting operation,
where reclamation has not bcen postponcd as provided above,
shall be reclaimed within a period of three months from
disturbance.

(i) For the purpose of this section, the word ‘“prospect”
or “prospecting” does not include core drilling related solely
to taxation or highway construction.

§20-6-9. Prohibition of surface mining without a permit; permit
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requirements; successor in interest; duration of permits;
proof of insurance; termination of permits; permit fees.

No person may engage in surface-mining operations unless
such person has first obtained a permit from the director in
accordance with the following:

(a) Within two months after the sccretary of the interior ap-
proves a permanent state program for West Virginia, all
surface-mining operators shall file an application for a per-
mit or modification of a valid existing pcrmit or underground
opening approval relating to those lands to be mincd eight
months after that approval.

(b) No later than eight months after the secretary’s approval
of a permanent state pregram for West Virginia, no person may
engage in or carry out, on lands within this state, any
surface-mining operations unless such person has first
obtained a permit from the director: Provided, That those
pevsons conducting such operations under a permit or
underground opening approval issued in accordance with
section 502 (c) of Public Law 95-87, and in compliancc
therewith, may conduct such opcrations beyond such period
if an application for a permit or modification of a wvalid
existing permit or underground opening approval was filed
within two months after the sccretary’s approval, and the
administrative decision pertaining to the granting or denying
of such permit has not beecn made by the director.



24
2§
26
27
28
29
30
31
32
33
34
35
36
37
38
39

40
41

42
43
44
45
46
47
48
49
50
S
52
s3
54
5s

56
57
58
59
60
61

17 [Enr. Com. Sub. for H. B. 1529

() All permits issued pursuant to the requirements of
this article shall be issued for a term not to exceed five
years: Provided, That if the applicant demonstrates that a
specified longer term is reasonably needed to allow the ap-
plicant to obtain necessary financing for cequipment and
the opening of the opcration, and if the application is full
and complete for such specified longer term, thc director
may extend a permit for such longer term: Provided, further,
That subject to the prior approval of the director, a suc-
cessor in interest to a permittee who applies for a new
permit within thirty days of succeeding to such interest, and
who is able to obtain the bond coverage of the original
permittee, may continue surface-mining and reclamation oper-
ations according to the approved mining and reclamation
plan of the original permittee until such successor’s applica-
tion is granted or denied.

(d) Proof of insurance shall be required on an annual
basis.

(e) A permit shall terminate if the permittee has not
commenced the surface-mining operations covered by such
permit within three years of the date the permit was issued:
Provided, That the director may grant rcasonable extensions
of time upon a showing that such extensions are necessary by
reason of litigation precluding such commencement, or thrcat-
ening, substantial economic loss to the permittee, or by
reason of conditions beyond the control and without the
fault or negligence of the permittee: Provided further, That
with respect to coal to be mined for use in a synthetic fuel
facility or specific major electric generating facility, the per-
mittee shall be deemed to have commenced surface-mining
operations at such time as the construction of the synthetic
fuel or generating facility is initiated.

(f) Each application for a new surface-mining permit
filed pursuant to this article shall be accompanied by a fee
of five hundred dollars. All permit fees provided for in this
section or elsewherc in this article shall be collected by thc
director and deposited with the treasurer of the state of West
Virginia to the credit of the operating permit fees fund and
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ministration of this article.

§20-6-10. Permit application requirements and contents.
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(a) The surface-mining permit application shall contain:

(1) The names and addresses of: (A) The permit
applicant; (B) the owncr of record of the property, surfacc
and mineral, to be mined; (C) the holdcrs of record of any
leasehold interest in the property; (D) any purchaser of
record of the propcrty under a real estate contract; (E) the
operator, if he is a person different from the applicant; and
(F)} if any of these are business cntities other than a single
proprietor, the names and addresses of thc principals, officers
and resident agent,

(2) Thc namcs and addresses of the owners of record of
all surface and subsurface areas contiguous to any part of the
proposed permit area: Provided, That all residents living on
property contiguous to the proposed permit area shall be noti-
fied by the applicant, by registered or certificd mail, of such
application on or before the first day of publication of the not-
ice provided for in subdivision (6) of this subsection.

(3) A statement of any current surface-mining permits held
by the applicant in this state and thc permit number and
each pending application;

(4) If thc applicant is a partnership, corporation, as-
sociation or other busincss entity, the following where
applicable: The names and addresses of every officer,
partner, resident agent, director or person performing a
function similar to a director, together with the names and
addresses of any person owning of record ten percent or more
of any class of voting stock of the applicant; and a list of
all names under which the applicant, officer, dircctor, partner
or principal sharchclder previously operated a surface-mining
operation in the United States within the five-year period
preceding the date of submission of the application;

(5) A statement of whether the applicant, or any
officer, partner, director, principal shareholder of the ap-
plicant, any subsidiary, affiliate or persons controlled by
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or under common control with the applicant, has ever been
an officer, partner, director or principal shareholder in a
company which has ever held a federal or state mining permit
which in the five-ycar period prior to the date of submis-
sion of the application has been permanently suspended or
revoked or has had a mining bond or similar security deposited
in lieu of bond forfeited and, if so, a brief explanation of the
facts involved;

(6) A copy of the applicant’s advertisement to be
published in a newspaper of general circulation in the
locality of the proposed permit area at least once a week
for four successive weeks. The advertiscment shall contain
in abbreviated form the information required by this section
including the ownership and map of the tract location and
boundaries of the proposed sitc so that thc proposed operation
is rcadily locatable by local residents, the location of the office
of the department of natural resources where the application
is available for public inspection and stating that written pro-
tests will be acceptcd by the director until a certain date which
shall be at least thirty days after the last publication of the
applicant’s advertiscmcent;

(7) A description of the type and method of surface-
mining operation that exists or is proposed, the engineering
techniques used or proposed, and the equipment used or
proposed to be used;

(8) The anticipated starting and termination dates of each
phase of the surfacc-mining operation and the number of
acres of land to be affected;

(9) A description of the legal documents upon which
the applicant bases his legal right to enter and conduct
surface-mining operations on the proposed permit area and
whether that right is the subject of pending court litigation:
Previded, That nothing in this article may bc construed as
vesting in the director the jurisdiction to adjudicate property-
rights disputes;

(10) The name of the watershed and location of the
surface stream or tributary into which surface and pit drainage
will be discharged;
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(11) A determination of the probable hydrologic con-
sequences of the mining and reclamation operations, both
on and off the mine site, with respect to the hydrologic
rcgime, quantity and quality of water in surface and ground
water systems, including the dissolved and suspended solids
under seasonal flow conditions and the collection of
sufficient data for the mine sitc and surrounding areas so
that an assessment can be made by the director of the prob-
able cumulative impacts of all anticipated mining in the
area upon the hydrology of the area, and particularly upon
watcr availability: Provided, That this determination shall not
be rcquired until such time as hydrologic information on the
gencral area prior to mining is made availablc from an ap-
propriate federal or state agency or, if existing and in thc
possession of the applicant, from the applicant: Provided,
however, That the permit application shall not be approved
until such information is available and is incorporated into
the application.

(12) Accurate maps to an appropriate scale clearly show-
ing: (A) The land to be affected as of the date of application,
(B) the area of land within the permit arca upon which the
applicant has the lcgal right to enter and conduct surfacc-
mining operations; and (C) all types of information sct forth
on enlarged topographical maps of the United States geological
survey of a scale of 1:24,000 or larger, including all man-
made features and significant known archaeological sites
existing on the date of application. In addition to other things
specified by the director, thc map shall show the boundary
lines and names of present owners of rccord of all surfacc
arcas abutting thc proposed permit area and the location of

all structures within one thousand feet of the proposed permit
area;

(13) Cross-section maps or plans of the proposed affccted
area, including the actual area to be mined, prepared by or
under the direction of and ccrtified by a person approved by
the director, showing pertinent elevation and location of test
borings or core samplings, where rcquired by the dircctor, and
depicting the following information; (A) The nature and depth
of thc various strata or overburden; (B) the location of sub-
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surface water, if encountered, and its quality; (C) the nature
and thickncss of any coal or rider seams abovc the seam to be
mined; (D) the nature of the stratum immediately beneath the
coal seam to be mined; (E) all mineral crop lincs and the
strikc and dip of the coal to be mined, within thc arca of land
to be affected; (F) existing or previous surface mining limits;
(G) the location and extent of known workings of any under-
ground mines, including mine opcnings to the surface; (H) the
location of any significant aquifers; (1) thc estimated ejevation
of the water tablc; (J) the location of spoil, waste or refuse
areas and topsoil preservation arcas; (K) the location of all im-
poundments for waste or crosion control; (L) any settling or
water trcatment facility or drainage system; (M) constructed
or natural drainways and the locatien of any discharges to
any surface bedy of water on the area of land to be affected
or adjacent thercto; and (N) adequate profiles at appropriate
cross scctions of the anticipated final surface configuration
that will be achieved pursuant to the operator's proposed
reclamation plan;

(14) A statement of the result of test borings or corc
samples from thc permit arca, including: (A) Logs of the
drill holes; (B) the thickness of the coal scam to be mined
and analysis of the chemical and physical properties of such
coal; (C) the sulfur content of any coal seam; (D) chemical
analysis of potentially acid or toxic forming sections of
the overburden; and (E) chemical analysis of the stratum
lying immcdiately underneath the coal to be mined: Pro-
vided, That the provisions of this subdivision may bc waived
by the director with rcspect to the specific application by a
written determination that such requirements are unnecessary;

(15) For those lands in the permit application which a rc-
connaissance inspection suggests may be prime farm lands, a
soil survey shall be made or obtained according to standards
cstablished by the secretary ol agriculture in order to confirm
thc exact location of such prime farm lands;

(16) A reclamation plan as presented in scction cleven of
this article;

(17) Information pertaining to coal scams, tcst borings,
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core sampling,s or soil samples as required by this section
shall be made available to any person with an interest which
is or may be adversely affected: Provided, That information
which pertains only to the analysis of the chemical and phy-
sical properties of the coal, except information regarding such
mineral or elemental content which is potentially toxic to the
environment, shall be kept confidential and not made a matter
of public record;

(18) When requested by the director, the climatological
factors that are peculiar to the locality of the land to be
affected, including the average seasonal precipitation, the
average direction and velocity of prevailing winds, and the
seasonal temperature ranges; and

(19) Such other information that may be requircd by rules
and regulations reasonably necessary to effectuate thc purposes
of this article.

(b) If the director finds that the probable total annual pro-
duction at all locations of any coal surface-mining operator
will not exceed one hundred thousand tons, the determination
of probable hydrologic consequences and thc statement of the
result of test borings or core samplings shall, upon thc written
request of the operator, be performed by a qualified public
or private laboratory designated by the dircctor and a reason-
able cost of the preparation of such determination and state-
ment shall be assumed by the department from funds provided

by the United States department of the interior pursuant to
Public Law 95-87.

(c) Before the first publication of the applicant’s adver-
tisement, cach applicant for a surface-mining permit shall
filc, cxcept for that information pertaining to the coal seam
itself, a copy of thc application for public inspection in the
nearcst officc of the department of natural resources as
spccificd in thc applicant’s advertisement.

(d) Each applicant for a permit shall bc required to
submit to the director as a part of the pcrmit application a
certificate issucd by an insurancc company authorized to do
business in this state covering the surface-mining opcration
for which such permit is sought, or evidencc that the
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applicant has satisfied state self-insurance requirements. Such
policy shall provide for personal injury and property damage
protection in an amount adequate to compensate any persons
damaged as a result of surface coal mining and reclamation
operations, including use of explosives, and entitled to com-
pensation under the applicable provisions of state law. Such
policy shall be maintained in full force and effect during the
terms of the permit or any renewal, including the length of
all reclamation operations.

(e) Each applicant for a surface-mining permit shall sub-
mit to the director as part of the permit application a blasting
plan where cxposives are to be used, which shall outline
the procedures and standards by which the operator will
meet the provisions of the blasting performance standards.

(f) The applicant shall file as a part of his permit appli
cation a schedule listing all bond forfeitures, permit revoca-
tions, cessation orders or permanent, suspension orders result-
ing from a violation of Public Law 95-87, this article or any
law or regulaticn of the United States or any departmént or
agency of any state pertaining to air or environmental pro-
tection received by the applicant in connection with any sur-
face mining operation during the three year period prior to
the date of application and indicating the final resolution of
any such forfeiture, revocation, cessation or permanent sus-
pension.

(g) Within five working days of receipt of an application
for a permit, the director shall notify the operator in writing,
stating whether the application is complete and whether the
operator's advertisement may be published. If the application
is not complete, the director shall state in writing why the
application is incomplete.

§20-6-11. Reclamation plan requirements.

1
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(a) Bach reclamation plan submitted as part of a surface-
mining permit application shall include, in the degree of detail
necessary to demonstrate that reclamation required by this
article can be accomplished, a statement of:

(1) The identification of the lands subject to surface min-
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ing over thc estimated life of these operations and the size,
sequence and timing of the operations for which it is antici-
pated that individual permits for mining will be sought;

(2) The condition of the land to be covered by the permit
prior to any mining, including: (A) Thc uses existing at the
time of the application and, if such land has a history of
previous mining, the uses which preceded any mining; (B) the
capability of thc land prior to any mining to support a variety
of uses, giving consideration to soil and foundation character-
istics, topography and vcgctation cover and, if applicable, a
soil survey prepared pursuant to subdivision (15), subsection
(a), section ten of this article; and (C) the best information
availablc on the productivity of the land prior to mining, in-
cluding appropriatc classification as prime farm lands, and the
average yield of food, fiber, forage or wood products from
such lands obtained under high lcvels of management;

(3) The usc which is proposcd to be made of the land
following rcclamation, including a discussion of the utility
and capacity of the reclaimed land to support a variety of
alternative uses and the relationship of such use to existing
land use policies and plans, and thc comments of any owner
of the surface, other state agencies and local governments,
which would havc to initiate, implcment, approve or authorize
the proposcd use of the land following reclamation;

(4) A detailed description of how the proposed post-
minmg land use is to be achieved and the necessary
support activities which may be needed to achieve the proposed
land use;

(5) The engineering techniques proposed to be uscd in min-
ing and reclamation and a dcscription of the major equipment;
a plan for the control of surface water drainage and of water ac-
cumulation; a plan where appropriatc, for backfilling, soil sta-
bilization and compacting, grading, rcvegetation and a plan for
soil reconstruction, replacement and stablization pursuant to the
performancc standards in subdivision (7), subsection (b), section
thirtcen of this artizle for those food, forage and forcst lands
identified thercin; and a statemcnt as to how the opcrator plans
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to comply with each of the applicable requirements set out in
sections thirteen or fourteen of this article;

(6) A detailed estimated timetable for the accomplishment
of each major step in the reclamation plan;

(7) The consideration which has been given to conducting
surface-mining operations in a manner consistent with sur-
face owner plans and applicable state and local land use plans
and programs;

(8) The steps to be taken to comply with applicable air
and water quality laws and regulations and any applicable
health and safety standards;

(9) The consideration which has been given to developing
the reclamation plan in a manacr consistent with local phy-
sical environmental and climatological conditions;

(10) All lands, interests in lands or options on such inter-
ests held by the applicant or pending bids on interests in
lands by the applicant, which lands are contiguous to the area
to be covered by the permit;

(11) A detailed description of the measures to be taken
during the surface-mining and reclamation process to assurc
the protection of: (A) The quality of surface and ground water
systems, both on- and off-site, from adverse effects of the
surface-mining operation; (B) the rights of present users to
such water; and (C) the quantity of surface and ground water
systems, both on- and off-site, from adverse cffects of the
surfac emining operation or to provide alternative sources of
water where such protection of quantity cannot be assured;

(12) The results of test borings which the applicant has
made at the area to be covered by the permit, or other equiva-
lent information and data in a form satisfactory to the director,
including the location of subsurface water, and an analysis of the
chemical properties, including acid forming properties of the
mineral and overburden: Provided, That information which
pertains only to the analysis of the chewical and physical prop-
erties of the coal, except information regarding such mineral
or elemental contents which is potentially toxic in the en-
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vironment, shall be kept confidential and not made a matter
of public record;

(13) The consideration which has been given to maximize
the utilization and conservation of the solid fuel resource

being recovered so that rcaffecting the land in the future can
be minimized; and

(14) Such other requirements as the reclamation commis-
sien may prescribe by regulation.

(b) The reclamation plan shall be available to the public
for review except for those portions thereof specifically exempt-
ed in subsection (a) of this section.

§20-6-12. Performance bonds; amount and method of bonding;

bonding reyuirements; special reclamafion tax and
fund; prohibited acts; period of bond liability.

(@) After a surfacc mining permit application has
been approved pursuant to this article, but bcfore such
a permit has been issued, each operator shall furnish bond,
on a form to he prescribed and furnished by the director, pay-
able to the state of West Virginia and conditioned upon the
operator faithfully performing all of the requirements of this
article and of the pcrinit. The amount of the bond shall be
oue thousand dollars for each acre or fraction thereof. The
bond shall cover (1) the entire permit area, or (2) that
increment of land within the permit area upon which the
operator will initiate and conduct surface mining and re-
clamation operations within the initial term of the permit.
If the operator chooses to use incremental bonding, as suc-
cceding increments of surface mining and reclamation opera-
tions are to be initiated and conducted within the permit area,
the operator shall file with the director an additional bond or
bonds to cover such increments in accordance with this section:
Provided, That once the operator has chosen to proceed
with bonding either the entire permit area or with incremental
bonding, he shall continue bonding in that manner for the term
of the permit: Provided, however, That thc mintmum amount
of bond furnished shall be tcn thousand dollars.

(b} The period of liability for performance bond coverage
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shall commence with issuance of a permit and continue for the
full term of the permit plus any additional period necessary to
achieve compliance with the requirements in the reclamation
plan of the permit.

{(c) (1) The form of the performancc bond shall be ap-
proved by the director and may include, at the option of the
operator, surety bonding, collateral bonding (including cash
and securities), establishment of an cscrow account, self-
bonding or a combination of these methods. If collateral
bonding is used, the operator may elect to deposit cash, or
collateral securities or certificates as follows: Bonds of the
United Statcs or its possessions, of the federal land bank, or
of the home owners' loan corporation; full faith and credit
general obligation bonds of the state of West Virginta, or other
states, and of any county district or municipality of the state
of West Virginia or other statcs; or ccrtificates of deposit in
a bank in this state, which certificatcs shall be in favor of the
dcpartment. The cash dcposit or market value of such securi-
ties or certificatcs shall be equal to or greater than thc sum
of the bond. The director shall, upon receipt of any such
deposit of cash, sccurities or ccrtificatcs, promptly place the
same with the treasurer of thc state of West Virginia whose
duty it shall be to receivc and hold the same in the name of the
statc in trust for the purpose for which such deposit is made
when the permit is issued. The operator making thc deposit
shall be entitled from time to time to reccive from the state
treasurer, upon thc written approval of the dircctor, the whole
or any portion of any cash, securitics or ccrtificates so deposit-
ed, upon dcpositing with him in licu thereof, cash or other
securitics or ceriificates of thec classcs herein specified having
valuc equal to or greatcr than the sum of the bond.

(2) The reclamation commission may approve an alternative
bonding system if it will (A) reasonably assure that sufficient
funds will be availablc to complete the reclamation, restoration
and abatemcnt provisions for all permit areas which may be in
default at any time, and (B) provide a substantial cconomic
incentive for the pcrmittec to comply with all reclamation pro-
visions.

{(d)} The director may accept thc bond of thc applicant itself
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without separate surety when the applicant demonstrates to
the satisfaction of the director the existence of a suitable
agent to receive service of process and a history of financial
solvency and continuous operation sufficient for authorization
to self-insure.

(e) It shall be unlawful for the owner of surface or mineral
rights to interferc with the present operator in the discharge of
his obligations to the state for the reclamation of lands
disturbed by him.

(f) The director may not release that portion of any bond
filed by any operator which is designated to assure faithful
performance of and compliance with the backfilling and
regarding rcquirements of the reclamation plan until all acid-
bearing or acid-producing spoil within the permit area has
been treated so that any untreated drainage or discharge
therefrom is not lower than the water quality of the receiving
stream.

(g) All bond releases shall be accomplished in accordance
with the provisions of section twenty-six of this article.

(h) AIll special reclamation taxes deposited by the director
with the treasurer or the state of West Virginia to the credit of
the special reclamation fund prior to the effective date of this
article shall be transferred to the special reclamation fund
created by this section and shall be expended pursuant to the
provisions of this subsection: Previded, That no monies trans-
ferrcd into the special reclamation fund created by this section
shall be subject to refund. The fund shall b¢ administered
by the director, and he is authorized to expend the monies
in the fund for the reclamation and rehabilitation of lands
which were subjected to pcrmitted surface mining operations
and abandoned after the third day of August, one thousand
nine hundred seventy-seven where the amount of the bond
posted and forfeited on such land is less than the actual cost
of reclamation. The directory may also expend such amounts
as are reasonably necessary to implement and administer
the provisions of this chapter.

Whenever the special reclamation fund established by this
subsection sinks below on¢ million dollars at the end of any
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given quarterly period, c¢very person then conducting coal
surface mining operations shall contribute into said fund a
sum equal to one cent per ton of clean coal mined thereafter.
This fee shall be collected by the state tax commissioner in
the same manner as the West Virginia business and corpora-
tion tax in accordance with the provisions of chapter eleven
of this code and shall be dcposited by him with the treasurer
of the state of West Virginia to the credit of the special
reclamation fund. At the beginning of each quarter, the
director shall advise the state tax commissioner and the gov-
emmor of the assets, excluding payments, expenditures and
liabilities, in the fund. If such assets are below one million
dollars, a notice of assessment shail be given to all operators
by thc state tax commissioner and such one cent per ton
assessment shall be collected until the end of the quarter in
which the fund’s assets, cxcluding payments, expenditures and
liabilities arc in excess of two million dollars.

§20-6-13. General environmental protection performance standards
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(a) « Any permit issued by the director pursuant to this
articlc to conduct surface-mining operations shall re-
quire that such surface-mining operations will meet all
applicable performance standards of this article, and such

other requirements as the reclamation commission shall
promulgate.

(b) The following general performance standards shall
be applicable to all surface mines and shall require the
operation as a minimum (o:

(1) Maximize the utilization and conservation of the
solid fuel resource being recovercd to minimize rcaffect-
ing the land in the future through surface mining;

(2) Restore the land affected tv a condition capable
of supporting the uses which it was capable of support-
ing prior to any mining, or higher or better uses of
which there is reasonablc likelihood so long as such use
or uses do not present any actual or probable hazard
to public health or safety or pose any actual or prob-
able threat of water diminution or pollution. and the
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permit applicants’ declared proposed land use following
reclamation is not decmed to be impractical or unreas-
onable, inconsistent with applicablc land use policics and
plans, involves unreasonable delay in implementation, or
is violative of federal, state, or local law;

(3) Except as provided in subsecction (c) of this section,
with respect to all surface mines, backfill, compact where ad-
visable to ensure stability or to prcvent leaching of toxic ma-
terials, and gradc in order to restore the approximate original
contour: Provided, That in surface mining which is carried
out at the same location over a substantial period of time
where the operation transects the coal deposit, and the
thickness of thc coal deposits relative to the volume of the
overburden is large and wherc the opcrator demonstrates that
the overburden and other spoil and waste materials at a par-
ticular point in the permit arca or otherwise available from the
entire permit area is insufficient, giving duc considcration to
volumetric expansion, to restore the approximate original con-
tour, the opcrator, at a minimum shall backfill, grade, and
compact, where advisable, using all availablc ovgrburden and
other spoil and waste materials to attain the lowest practicablc
grade but not more than the angle of repose, to provide ade-
quate drainage and to cover all acid-forming and other toxic
materials, in order to achicve an ecologically sound land use
compatible with the surrounding region: Provided, however,
That in surface mining whcre the volume of ovcrburden is
large rclative to the thickncss of the coal deposit and where the
opcrator demonstratcs that due to volumetric cxpansion the
amount of overburden and other spoil and wastc materials re-
moved in the coursc of the mining operation is more than suffi-
cient to restore the approximate original contour, the operator
shail, after restoring thc approximate contour, backfill, grade,
and compact, wherc advisable, the cxcess overburdcn and
other spoil and waste matcrials to attain the lowest grade but
not more than the anglc of repose, and to cover all acid-form-
ing and other toxic matcrials, in order to achieve an ecological-
ly sound land use compatible with the surrounding region and,
such overburden or spoil shall be shaped and graded in such a
way as to prevent slides, erosion, and water pollution and is
revegetated in accordance with the requirements of this article:
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Provided further, That the reclamation commission shall prom-
ulgate rules and regulations governing variances to the re
quirements for return to approximate original contour or high-
wall elimination and where adequate material is not available
from surfacc-mining operations permittcd after the effective
date of this article for (A) underground mining operations
existing prior to the third day of August, one thousand nine
hundred seventy-seven, or (B} for areas upon which surface-
mining prior to the first day of July, one thousand nine hun-
dred seventy-seven, created highwalls; Beevided:dwasleass-Fhat

the disturbrd-area—te-thqg

: urfat.erfvffccﬂ"uf'ﬁwzmﬂn‘dﬁhnlﬁg Wmhnmﬁvg Ttesulted

n the creation of hmhwaMurface mining prior to thg
flundred severity-seven

(4) Stabilize and protect all surface areas, including spoil
piles, ffected by the surface-mining operation to effectively
control erosion and attendant air and water pollution;

(5) Remove the topsoil from the land in a separate layer,
replace it on the backfill area, or if not utilized immediately,
segregate it in a separate pile from other spoil und when the
topsoil is not replaced on a backfill area within a time short
enough to avoid deterioration of the topsoil, maintain a suc-
cessful vegetative cover by quick growing plants or by other
similar means in order to protect topsoil from wind and water
erosion and keep it frec of any contamination by other acid or
toxic material: Provided, That if topsoil is of insufficicnt quan-
tity or of poor quality for sustaining vegetation, or if other
strata can be shown to bc more suitable for vegetation requirc-
ments, then the operator shall remove, segregate and preserve
in a like manner such other strata which is best able to sup-
port vegetation;

{6) Restore the topsoil or the best available subsoil which
is best able to support vegetation;

(7) Ensure that all prime farm lands are mined and re-
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claimed in accordancc with the specifications for soil removal,
storage, replacement and reconstruction established by the
United States secretary of agricuiturc and the soil conservation
service pertaining thereto. The opcrator, as a minimum, shall
be required to: (A) Segregate thc A horizon of the natural soil,
except where it can be shown that other availablc soil materials
will create a final soil having a grcater productive capacity, and
if not utilized immediately, stockpile this material separately
from other spoil, and provide nceded protection from wind and
water erosion or contamination by other acid or toxic material;
(B) segregate the B horizon of the natural soil, or underlying
C horizons or other strata, or a combination of such horizons
or other strata that are shown to be both tcxturally and chemi-
cally suitable for plant growth and that can be shown to be
equally or more favorable for ptant growth than the B horizon,
in sufficient quantities to create in the regraded fina! soil a root
zone of comparable depth and quality to that which existed in
the natural soil, and if not utilized immediately, stockpile this
material separately from othcr spoil and provide nccded pro-
tection from wind aud water erosion or contamination by other
acid or toxic material; (C) replace and regrade thc root zone
material described in subparagraph (B) above with proper
compaction and uniform depth over the regraded spoil mater-
ial; and (D) redistribute and gradc in a uniform manner thc
surface soil horizon described in subparagraph (A) above;

(8) Create, if authorized in the approved surface-mining and
rcclamation plan and permit, permanent impoundments of watcr
on mining sites as part of rcclamation activities in accordance
with regulations promulgated by the reclamation commission;

(9) Where augering is the method of recovery, seal all auger
holes with an impervious and noncombustible material in ordcr
to prevent drainage exccpt where the director determines that
the rcsulting impoundment of water in such auger holes may
creatc a hazard to thc cnvironment or the public welfarc and
safcty: Provided, That the director may prohibit augering if
neccssary to maximizc the utilization, recoverability or conscr-
vation of the mineral rcsources or to protect against advcrse
water quality impacts;

(10) Minimizc the disturbances to the prevailing hydrologic
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balance at the mine site and in associated off-site areas and to
the quality and quantity of water in surface and ground water
systems both during and after surface-mining operations and
during reclamation by: (A) Avoiding acid or other toxic mine
drainage; (B) conducting surface-mining operations so as to
prevent to the extent possible, using the best technology current-
ly available, additional contributions of suspended solids to
streamflow or runoff outside the permit area, but in no event
shall contributions be in excess of rcquirements set by applica-
ble state law; (C) constructing an approved drainage system
pursuant to subparagraph (B) of this subdivision prior to com-
mencement of surface-mining operations, such system to be ccr-
tified by a person approved by the dircctor to be constructed as
designed and as approved in the reclamation plan; (D} avoiding
channel deepening cr enlargement in operations requiring the
discharge of water from mines; (E) unless otherwise authorized
by the director, cleaning out and removing temporary or large
settling ponds or other siltation structures after disturbed areas
are revegetatcd and stabilized, and depositing the silt and debris
at a sitc and in a manner approved by the dircctor; (F) restoring
recharge capacity of the mined arca to approximate prcmining
conditions; and (G) such other actions as the reclamation com
mission may prescribe;

(11) With respect to surface disposal of mine wastes, tailings,
coal processing wastcs and other wastes in areas other than the
mine working excavations, stabilize all wastepiles in designated
areas through construction in compacted layers, including the
use of noncombustible and impervious matcrials if necessary,
and assurc the final contour of the wastc pile will be compatible
with natural surroundings and that the site will be stabilizcd
and revegetated according to the provisions of this article;

(12) Design, locate, construct, operate, maintain, enlarge,
modify and removc or abandon, in accordance with the stand-
ards and critcria developed pursuant to subscction (f) of this
section, all cxisting and new coal minc waste piles consisting of
mine wastcs, tailings, coal processing wastcs or other liquid
and solid wastes. and used cither temporarily or permanently
as dams or cmbankments;

(13) Refrain from surface mining within five hundred feet of
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any active and abandoned underground mines in order to pre-
vent breakthroughs and to protect health or safety of miners:
Provided, That the director shall permit an operator to mine
near, through or partially through an abandoned underground
mine or closcr to an active underground mine if: (A) The na-
ture, timing and sequencing of the approximatc coincidence of
specific surface mine activities with specific underground mine
activities are coordinated jointly by the operators involved and
approved by the director of the department of mines, and (B)
such opcrations will result in improved resource recovery,
abatemcnt of water pollution or elimination of hazards to the
health and safety of the public: Provided, That any break-
through which.does occur shall be sealed;

(14) Ensure that all debris, acid-forming matcrials, toxic ma-
terials or materials constituting a fire hazard arc treated or bur-
ied and compacted or otherwisc disposcd of in a manner design-
ed to prevent contamination of ground or surface water and that
contingency plans are developed (o prevent sustained combus-
tion: Provided, That the operator shall remove or bury all met-
al, lumber, cquipment and other debris resulting from the oper-
ation beforc grading release;

(15) Ensure that cxplosives are used only in accordance with
cxisting state and federal law and the regulations promulgated
by the reclamation commission, which shall include provisions
to: (A) Provide adequate advance written notice to local gov-
crnments and residents who might be affected by the use of such
explosives by publication of the planned blasting schedule in a
newspaper of general circulation in the locality and by mailing
a copy of the proposed blasting schedule to every resident living
within one-half mile of the proposed permit area excluding
drainage structures, haulroads and access roads unless there will
be blasting on or near such structures or roads: Provided, That
this notice shall suffice as daily notice to residents or occupants
of such areas; (B) maintain for a pcriod of at least three years
and make available for public inspection, upon written request,
a log detailing the location of the blasts, the pattern and depth
of the drill holes, the amount of explosives used per hole and
the order and length of delay in thc blasts; (C) limit the type of
cxplosives and dctonating equipment, the size, the timing and
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frequency of blasts based upon the physical conditions of the
site so as to prevent (i) injury to persons; (ii) damage to public
and privatc propcrty outside the permit area; (iii) adverse im-
pacts gn any underground mine; and {iv) change in the course,
channel or availability of ground or surfacc watcr outside the
permit arca; (D) require that all blasting opcrations be conduct-
ed by persons certified by the director of the department of min-
es; and (E) provide that upon written rcquest of a resident or
owner of a man-made dwelling or structure within one-half mile
of any portion of the area identified in subparagraph (A) of this
subdivision, the applicant or permittee shall conduct a preblast-
ing survey or other appropriate investigation of such structures
and submit the results to the director and a copy to the resi-
dent or owner making the request. The area of the survey shall
be determined by the director in accordance with regulations
promulgated by the reclamation commission;

(16) Ensure that all rcclamation cfforts proceed in an envir-
onmentally sound manner and as contemporaneously as practi-
cable with the surface-mining operations. Time limits shall be
established by the reclamation commission requiring backfill-
ing, grading and planting to be kept current: Provided, That
where surface-mining operations and underground mining oper-
ations are proposed on the same acea, which operations must
be conducted under scparate permits, the director may grant a
variance from the requirement that reclamation efforts pro-
ceed as contemporaneously as practicable to permit under-
ground mining operations prior to reclamation:

(A) 1f the dircector finds in writing that:

(i) The applicant has prescnted, as part of the permit ap-
plication, spccific, feasible plans for the proposed underground
mining operations;

(ii) The proposcd undcrground mining opcrations are neccs:
sary or desirable to assure maximum practical recovery of the
mincral resource and will avoid multiple disturbance of the
surface;

(iii) The applicant has satisfactorily demonstrated that thc
plan for the underground mining opcrations conforms to rc-
quirements for underground mining in the jurisdiction and that
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permits necessary for the underground mining operations have
been issued by thc appropriate authority;

(iv) The arcas proposed for thc variance have becn shown
by the applicant to be necessary for the implementing of the
proposed underground mining opcrations;

(v) No substantial adversc cnvironmental damage, either on-
site or offsite, will rcsult from the delay in completion of
reclamation as required by this article;

(vi) Provisions for the off-sitc storage of spoil will comply
with subdivision (22), subsection (b), section thirtecn of this
article;

(B) If the reclamation commission has promulgated specific
regulations to govern thc granjing of such varianccs in accord-
ance with the provisions of subparagraph and has imposed
such additional requircments as he deems necessary;

(C) If varianccs grantcd under the provisions of this sub-
scction are to be rcviewed by the director not morc than threc
years from thc datc of issuance of the permit; and

(D) If liability under the bond filed by the applicant with
the director pursuant to subsection (b}, section twelve of this
articlc shall bc for the duration of the underground mining
opcrations and until the requirements of subscction (g), scc-
tion twelve and section twenty-six of this articlc, havc bcen
fully complied with.

(17) Ensure that the construction, maintenance and post-
mining conditions of access and haulroads into and across thce
site of operations will contro} or prevent erosion and siltation,
poilution of watcr, damagc to fish or wildlifc or their habitat,
or public or private property: Provided, That access roads
constructed for and used to provide infrequent service to sur-
face facilities, such as ventilators or monitoring dcvices, shall
be exempt from specific construction critcria provided that
adequate stabilization to control erosion is achicved through
alternative measures;

(18) Refrain from the construction of roads or other ac-
cess ways up a stream bed or drainage channel or in such
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proximity to such channel so as to significantly alter the nor-
mal flow of water;

(19) Establish on thc regraded areas, and all other lands
affected, a diverse, effective and permanent vegetative cover
of the same seasonal variety native to the area of land to be
affected and capable of self-regeneration and plant succession
at least equal in extent of cover to the natural vegetation of
the area, except that introduced specics may be used in the
revegetation process where desirable or when necessary to
achicve the approved postmining land use plan;

(20) Assume the responsibility for successful revegetation,
as required by subdivision (19) of this subsection, for a period
of not lcss than five growing seasons, as dcfined by the direc-
tor, after the last year of augmented seeding, fertilizing, irri-
gation or other work in order to assure compliance with
subdivision (19) of this subsection: Provided, That when the
director issues a written finding approving a long-term agri-
cultural postmining land use as a part of the mining and
reclamation plan, the director may grant cxception to the
provisions of subdivision (19) of this subsection: Provided,
however, That when the dircctor approves an agricultural
postmining land use, the applicablc five growing seasons of
responsibility for rcvegetation shall commence at the date of
initial planting for such agricultural postmining land use;

{21) Protect off-sitc areas from slides or damage occurring
during surfacc-mining operations and not deposit spoil ma-
tcrial or locate any part of the operations or waste accumu-
lations outside the permit area: Provided, however, That spoil
material may be placed outside the permit area, if approved
by the director, after a finding that environmcntal bencfits
will result from such;

(22) Place all excess spoil matcrial resulting from surface
mining activities in such a manner that: (A) Spoil is transport-
ed and placed in a controlled manner in position for con-
current compaction and in such a way to assurc mass sta-
bility and to prevent mass movement; (B) thc areas of disposal
are within the bondcd permit areas and all organic matter shall
be removed immediately prior to spoil placements; (C) appro-
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priate surface and internal drainage system or diversion ditches
are used to prevent spoil erosion and movement; (D) the dis-
posal area does not contain springs, natural water courses or
wet wcather seeps, unless lateral drains are constructed from
the wct areas to the main underdrains in a manncr that filtra-
tion of the water into the spoil pile will be prevented; (E) if
placed on a slope, the spoil is placed upon thc most moderate
slopc among those upon which, in the judgment of the director,
the spoil could be placed in compliance with all the require-
ments of this article, and shall be placed, where possible, upon,
or above, a natural terracc, bench, or berm, if such placcment
provides additional stability and prevents mass movcment;
(F) Where the toe of the spoil rests on a downslope, a rock
toc buttress, of sufficient sizc to prevent mass movement, is
constructed; (G) the final configuration is compatible with
the natural drainage pattern and surroundings and suitable
for intended uses; (H) design of the spoil disposal area is
certified by a qualified registered professional enginecr in con-
formance with professional standards; and (1) all other pro-
visions of this article arc met: Provided, That where thc excess
spoil material consists of at least eighty percent, by volume,
sandstone, limestone, or other rocks that do not slake in watcr,
the director may approvc altcrnate methods for disposal of
excess spoil material, including fill placement by dumping in
a single lift, on a site specific basis; Provided, however, That
the services of a qualified registercd professional cngineer ex-
pericnced in the design and construction of earth and rockfill
cmbankment are utilized: Provided further, That such ap-
provai shall not be unreasonably withhcld if the site is suitable;

(23) Mert such other criteria as are necessary to achieve
reclamation in accordance with the purposes of this article,
taking into consideration the physical, climatological and other
characteristics of the stte:

(24) To the extent possible, using the best technology cur-
rently available, minimize disturbances and adverse impacts of
thc opcration on fish, wildlifc and rclated environmental val-
ucs, and achieve enhancement of such resources where prac-
ticable; and

(25) Retain a natural barrier to inhibit slides and erosion
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on permit arcas where outcrop barriers are required: Provided,
That constructed barriers may be allowed where (A) natural
barriers do not provide adequate stability, (B) natural barriers
would result in potential futurc water quality deterioration and
(C) natural barriers would conflict with thc goal of maximum
utilization of thc mincral resourcc: Provided, however, That
at a minimum, the constructed barricr must be of sufficicnt
width and hcight to provide adequate stability and the sta-
bility factor must equal or exceed that of the natural out-
crop barricr: Provided further, That where water quality is
paramount, the constructed barrier must be composcd of im-
pervious material with controlled discharge points;

(c) (1) The reclamation commission may prescribe proce-
dures pursuant to which the director may permit surfacc-
mining operations for the purposes set forth in subdivision (3)
of this subsection.

(2) Where an applicant mcets thc rcquirements of sub-
divisions (3) and (4) of this subscction, a pcrmit without re-
gard to the requirement to restorc to approximate original con-
tour set forth in subsection (b) or (d) of this scction may be
granted for thc surfacc mining of coal wherc the mining opcr-
ation will removc an cntirc coal scam or seams running
through the upper fraction of a mountain, ridge or hill, cxcept
as provided in subparagraph (A), subdivision (4) of this sub-
section, by rcmoving all of the overburden and creating a Icvel
plateau or a gently rolling contour with no highwalls rcmain-
ing, and capabte of supporting postmining uscs in accordancc
with the requirements of this subscction.

(3) In cases where an industrial, commecrcial, woodland,
agricultural, residential or public use is proposed for the post-
mining use of the affectcd land, the director may grant a per-
mit for a surfacemining operation of the nature described in
subdivision (2), of this subsection where: (A) the proposed
postmining land use is deemed to constitute an equal or better
use of the affected land, as compared with the premining use;
(B) the applicant presents specific plans for the proposed post-
mining land use and appropriate assurances that such use
will be: (i) Compatible with adjacent land uses; (ii) practi-
cable with respect to achieving the proposed use; (iii) support-
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cd by commitments from public agencies where appropriate;
(iv) practicable with respect to private financial capability for
completion of the proposed use; (v) planned pursuant to a
schedule attached to the reclamation plan so as to integrate the
mining operation and reclamation with the postmining land
use; and (vi) designed by a person approved by the dircctor
in conformance with standards established to assure the sta-
bility, drainage and configuration necessary for the intended
use of the site; (C) the proposed use would be compatible with
adjacent land uses, and existing state and local land use plans
and programs; (D) the director provides the county commis-
sion of the county in which the land is located and any state or
federal agency which the director, in his discretion, determines
to have an interest in the proposed use, an opportunity of not
more than sixty days to rcview and comment on thc proposed
use; and (E) all other requirements of this article will be met.

(4) In granting any permit pursuant to this subsection, the
director shall require that: (A) A natural barrier be retained to
inhibit slides and crosion on permit arcas where outcrop bar-
riers are rcquired: Provided, That constructed barricrs may
be allowed where (i) natural barriers do not provide adequate
stability, (ii) natural barriers would result in potential future
watcr quality deterioration and (iii) natural barriers would
conflict with the goal of maximum utilization of the mineral
resources: Provided, however, That at a minimum, the con-
structed barrier must be of sufficicnt width and hcight to pro-
vide adequate stability and the stability factor must equal or
exceed that of the natural outcrop barricr: Provided, further,
That where water quality is paramount, the constructced bar-
rier must be composed of impervious material with controlled
discharge points; (B) the reclaimed area is stable; (C) the rc-
sulting plateau or rolling contour drains inward from the out-
slopes except at specific points; (D) no damage will be donc
to natural watercourses; (E) spoil will be piaced on the moun-
taintop bench as is necessary to achicve the planned postmin-
ing land use: Provided, That all excess spoil material not rc-
tained on the mountaintop shall be placed in accordance with
the provisions of subdivision (22), subsection (b) of this scc-
tion; and (F) ensure stability of the spoil retained on the
mountaintop and mcet the other requirements of this article.
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(5) All permits granted under the provisions of this sub-
section shall be revicwed not more than three years from the
date of issuance of the permit, unless thc applicant affirmative-
ly demonstrates that the proposed development is proceeding
in accordance with the terms of the approved schcduie and
reclamation plan.

(d) In addition to thosc general performance standards
rcquired by this section, when surface mining occurs on slopcs
of twenty degrees or greater, or on such lesscr slopes as may
be defined by regulation after consideration of soil and cli-
mate, no dcbris, abandoned or disabled equipment, spoil mat
erial or waste mineral matter will be placed on the natural
downslope below the initial bench or mining cut: Provided,
That soil or spoil material from the initial cut of earth in a
new surface mining operation may be placed on a limited speci-
fied area of thc downslope bclow the initial cut if the pce
mittee can establish to thc satisfaction of the director that
the soil or spoil will not slide and that the order requirements
of this section can still be met.

(e) The reclamation commission may promulgate regula-
tions pursuant to which the director may permit variances
from the requirements of this section: Provided, That the
watershed control of the area is improved: Provided, however,
That complete backfilling with spoil material shall bc required
to completely cover the highwall, which material will maintain
stability following mining and reclamation.

(f) The reclamation commission shall promulgate regulations
for the dcsign, location, construction, maintenance, operation,
enlargement, modification, removal and abandonment of new
and existing coal minc waste piles. In addition to enginecring
and other technical specifications, the standards and criteria
developed pursuant to this subsection must include provisions
for review and approval of plans and specifications prior to
construction, enlargement, modification, rcmoval or abandon-
ment; performance of periodic inspections during construction;
issuance of certificates of approval upon completion of con-
struction; pcrformance of pcriodic safety inspections; and is-
suance of notices and orders for required remcdial or main-
tenance work or affirmative action: Provided, That whenever
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the director finds that any coal processing waste pile constitutes
an imminent danger to human life, he may, in addition to all
other remedies and without thc necessity of obtaining the per-
mission of any person prior or prescnt who operated or oper-
ates the pilc or thc landowners involved, enter upon the pre-
mises where any such coal processing waste piles exist and may
take or order to be taken such remcdial action as may be nec
essary or expedient to secure such coal proccssing waste pile
and to abate the conditions which cause the danger to human
life: Provided, however, That the cost reasonably incurred in
any remedial action taken by the director under this subsection
may be paid for initially by funds appropriated to the depart-
ment of natural resources for such purposes, and such sums so
cxpended shall be rccovered from any responsible opcrator or
landowner, individually or jointly, by suit initiated by the at-
torney general at the request of the director. For purposes of
this subsection “operates” or “operated” means to cnter upon
a coal processing waste pile, or part thereof, for the purpose of
disposing, depositing, dumping coal proccssing wastcs thereon
or removing coal processing waste therefrom, or to employ
a coal processing waste pile for retarding the flow of or for
the impoundment of water.

§20-6.14. General environmental protection performance standards

for the surface effects of underground mining; applica-
tion of other provisions of article to surface effects of
underground mining .

(a) The reclamation commission shall promulgate separate
rcgulations dirccted toward the surface effccts of under-
ground coal mining operations, embodying the requiremecnts
in subsection (b) of this section: Provided, That in adopting
such regulations, the reclamation commission shall consider
the distinct difference betwcen surface coal mines and under-
ground coal mines in West Virginia. Such regulations may
not conflict with or supersede any provision of the federal
on state coal mine health and safcty laws or any regulation
issued pursuant thereto.

(b) Each permit issued by the director pursuant to this
article and relating to underground coal mining shall require
the operation as minimum to:
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(1) Adopt measures consistent with known technology in
order to prevent subsidence and to the extent technologically
and economically feasible, maximize mine stability and main-
tain the value and reasonably foreseeable use of overlying
surface lands, except in those instances where the mining
technology used requires planned subsidence in a predictable
and controlled manner: Provided, That this subsection does
not prohibit the standard method of room and pillar mining;

(2) Seal all portals, entryways, drifts, shafts or other
openings that connect the earth’s surface to the underground
mine workings when no longer needed for the conduct of the
mining operations in accordance with the requirements of all
applicable federal and state law and regulations promulgated
pursuant thereto;

(3) Fill or seal exploratory holes no longer necessary
for mining and maximize to the extent technologically and
economically feasible, if environmentally acceptable, return
of mine and processing waste, tailings and any other waste
incident to the mining operation to the mine workings or
excavations,

(4) With respect to surface disposal of mine wastes,
tailings, coal processing wastes and other wastes in areas
other than the mine workings or excavations, stabilize all
waste pilcs created by the operator from current operations
through construction in compacted layers, including the use
of incombustible and impervious materials, if necessary, and
assurc that any leachate therefrom will not degrade surface
or ground waters below water quality standards established
pursuant to applicable federal and state law and that the
final contour of the waste accumulation will be compatible
with natural surroundings and that the site is stabilized and
revegetated according to the provisions of this section;

(5) Design, locate, construct, operate, maintain, enlarge,
modify and remove or abandon, in accordance with the
standards and criteria developed pursuant to subsection (f),
section thirteen of this article, all existing and new coal mine
waste piles consisting of mine wastes, tailings, coal processing
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wastes and solid wastcs and used cither temporarily or perma-
nently as dams or embankments;

(6) Establish on regraded areas and all other disturbed
arcas a diversc and pcrmanent vegetative cover capable of
self-regeneration and plant succession and at least equal in
extent of cover to the natural vegetation of thc arca within
the timc period prescribed in subdivision (20), subsection
(b), section thirteen of this article;

(7) Protect off-site arcas from damages which may result
from such mining opcrations;

(8) Eliminate fire hazards and othcrwise eliminate con-
ditions which constitute a hazard to health and safety of
the public;

(9) Minimize the disturbance of the prevailing hydrologic
balance at the mine site and in associated off-sitc arcas
and to the quantity and the quality of water in surface and
ground water systems both during and after mining opera-
tions and during reclamation by: (A) Avoiding acid or
other toxic mine drainage by such measures as, but not
limited to: (i) Preventing or removing water from contact
with toxic producing deposits; (ii) treating drainage to re-
duce toxic content which adversely affects downstream water
before being released to water courses; and (iii) casing,
sealing or otherwise managing boreholes, shafts and wells
to keep acid or other toxic drainage from entering ground
and surface waters; and (B) conducting mining operations
so as to prevent, to the extent possiblc using the best tech-
nology currently availablc, additional contributions of sus-
pended solids to streamflow or runoff outside thc permit area,
but in no event shall such contributions bc in excess of re-
quircments sct by applicable statc law, and avoiding channel
dccpening or enlargement in operations requiring the dis-
charge of watcr from mines: Provided, That in recognition
of the distinct differcnces betwecn surface and underground
mining, the monitoring of watcr from underground coal mine
workings shall be in accordance with the provisions of thc
Clcan Water Act of 1977,

(10) With respect to other surface impacts of underground
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mining not spccified in this subsection, including the construc-
tion of new roads or the improvement or use of existing roads
Lo gain access to thc sitc of such activitics and for haulage, re-
pair areas, storagc areas, processing areas, shipping areas,
and other areas upon which are sited structures, facilities or
other property or materials on thc surface, resulting from or
incident to such activities, operate in accordance with the
standards cstablished undcr section thirtcen of this article
for such cffects which result from surface-mining operations:
Provided, That the reclamation commission shall make such
modifications in the rcquircments imposed hy this subdivision
as are neccssary to accommodate the distinct difference
between surface and underground mining in West Virginia;

(11) To th: cxtent possible, using thc best technology
currently available, minimize disturbances and adversc im-
pacts of the operation on fish, aquatic lifc, wildlife and related
environmental values, and achieve cnhancement of such re-
sources where practicable; and

(12) Unless otherwise permitted by the director after
consultation with the department of mines and in consideration
of the relcvant safety and environmental factors, locate open-
ings for all ncw drift mincs working in acid producing or iron
producing coal scams in such a manner as to prevent a gravity
discharge of water from the mine.

(c) In order to protect the stability of thc land, thc
director shall suspend underground mining undcr urbanized
areas, cities, towns and communities and adjaccnt to in-
dustrial or commercial buildings, major impoundmecnts or
permanent strcams if he finds imminent danger to inhabitants
of the urbanized areas, cities, towns or communities.

(d) The provisions of this articlc relating to permits,
bonds, insurance, inspcctions, rcclamation and enforcement,
public review and administrative and judicial review shall
also be applicable to surface operations and surfacc impacts
incident to an underground mine with such modifications by
rcgulation to the permit application requirements, permit ap-
proval or denial procedures and bond requiremcnts as are
nccessary to accommodate the distinct diffcrence between
surface mines and underground mines in West Virginia.
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§20-6-15. Inspections; monitoring; right-of-cntry; inspection of rec-
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(a) The director shall cause to be made such inspections
of surface-mining operations as are necessary to effectively
enforce the requirements of this article, and for such pur-
poses the director shall without advance notice and upon
presentation of appropriate credentials: (A) Have the right-
of-entry to, upon or through surface-mining operations or
any premises in which any records required to bc maintained
under subdivision (1), subsection (b) of this section arc
located; and (B) at reasonable times and without delay, have
access to and copy any records and inspect any monitoring
equipment or method of operation required under this article.

(b) For the purpose of enforcement under this article, in
the administration and enforcement of any permit under this
article, or for determining whether any person is in violation
of any requirement of this article:

(1) The director shall at a minimum require any operator
to: (A) Establish and maintain appropriate records; (B) make
monthly reports to the department; (C) install, use and main-
tain any necessary monitoring equipment or methods con-
sistent with subdivision (11), subsection (a), section ten of
this article; (D) evaluatc results in accordance with such
methods, at such locations, intervals and in such manner
as the director shall prescribe; and (E) provide such other
information relative to surface-mining operations as the direc-
tor deems reasonable and necessary;

(2) For those surface-mining operations which remove or
disturb strata that serve as aquifers which significantty ensure
the hydrologic balance of water use either on or off the
mining site, the director shall require that: (A) Monitoring
sites be established to record the quantity and quality of sur-
face drainage above and below the mine site as well as in
the potential zone of influence; (B) monitoring sites be estab-
lished to record level, amount and samples of ground water
and aquifers potentially affected by the suscface mining and
also below the lowermost mineral seam to be mined; (C)
records or well logs and boreholc date be maintained; and (D)
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monitoring sites be established to record precipitation. The
monitoring data collection and analysis required by this section
shall be conducted according to standards and procedures
sct forth by the reclamation commission in order to assure
their reliability and validity.

{c) All surface mining operations shalf bc inspected at
least once evcry thirty days. Such inspections shall be made
on an irregular basis without prior notice to the operator
or his agents or employees, except for necessary on-site
meetings with the opcrator. The inspcctions shall include
the filing of inspection reports adequate to cnforce the re-
quircments, terms and purposes of this article.

(d) Each permittec shall maintain at the cntrances to the
surface-mining operations a clearly visible monument which
sets forth the name, busincss address and tclephone number

of the permittee and the permit number of the surface-mining
operations.

(e) Copies of any records, reports, inspection materials or
information obtaincd under this article by the director shall
be made immediately available to the public at central and
sufficient locations in the county, multi-county or state area
of mining so that they are convenicntly available to residents

in the areas of mining unless specifically exempted by this
article.

(f) Within thirty days after service of a copy of an order
of the director ypon an operator by registered or certified
mail, the opcrator shall furnish to the director five copies of
a progress map prepared by or under thc supervision of a
person approved by the dircctor showing the disturbed area
to the date of such map. Such progress map shall contaia
information identical to that required for both the proposed
and final maps required by this article, and shall show in
detail completed reclamation work as required by the director,
Such progress map shall include a pgeologic survey sketch
showing thc location of the operation, shall be properly re-
rcferenced to a permanent landmark, and shall be within
such reasonable degree of accuracy as may be prescribed
by the dircctor. If no land has becn disturbed by operations
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during the preceding year, the operator shall notify the
director of that fact.

(2) Whenever on the basis of available information, in-
cluding reliable information from any person, the director
has cause to believe that any person is in violation of this
article, any pcrmit condition or any regulation promulgated
under this article, the director shall immediately order state
inspection of the surface-miniag operation ai which the alleged
violation is occurring unless the information is availablc as
a result of a prior state inspection. The director shall netify
any pcrson who supplied such reliable information when
the state inspcction will be carried out. Such person may
accompany the inspector during the inspection: Provided,
That exccpt for dcliberate and willful acts, the permittee,
his authorizcd agent or employees, and the inspcctor whom
such person is accompanying, shall not be held civilly liable
for any injury to such person during the inspection trip.
Any such person accompanying an inspector on an inspection
shall be responsible for supplying any safety equipment fe-
quired for his use.

§20-6-16. Cessation of operation by order of inspector; infornal
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conference; imposifion of affirmative obligations; ap-
peal.

(a) Notwilhstanding any other provisions of this article, a
surface mining reclamation inspector shall have the authority
to issue a ccssation order for any portion of a surface mining
cperation when an inspector dctcrmines that any condition
or practices exist, or that any permittee is in violation of
any requirements of this article or any pcrmit condition
rcquired by this article, which condition, practice, or violation
also creates an immineat danger to thc health or safety of
the public, or is causing or can rcasonably be expccted to
cause significant, imminent cnvironmental harm to land, air
or water resources. Such ccssation order shall takc effect
immediatcly. Unless waived in writing, 2n informal conference
shall be held at or ncar the site relevant to th¢ violation set
ferth in the cessation order within twenty-four hours after
such order bhecomcs effective or such ordcr shall expire.
Such confcrence shall be held before a surfacc mining reclama-
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tion supervisor who shall, immediately upon conclusion of
said hearing, determinc when and if the operation or portion
thereof may resume. Any operator who bclicves hc is ag-
grevied by the decision of the surfacc mining reclamation
supervisor may immediately appcal to the director, setting
forth reasons why the operation should not be halted. The
director forthwith shall determinc whcther the operation or
portion thereof may bc resumed.

(b) Such cessation ordcr shall remain in effcct until the
director determines that the condition, practice, or violation
has bcen abated, or until modified, vacatcd, or released by
the director. Where the director finds that the ordered cessa-
tion of any portion ol a surface coal mining operation will
not completely abate the imminent danger to health or safety
of the public or thc significant imminent environmental harm
to land, air, or watcr resourccs, thc director shall, in addition
to the cessation order, imposc affirmative obligations on the
operator requiring him to takc whatever steps thc dircctor
dccms necessary to abate the immincnt danger or thc signifi-
cant cnvironmental harm,

(c) Any cessation order issued pursuant to this scction or
any othcr provision of this articlc may be releascd by any
inspector. An inspcctor shall be rcadily availablc to vacate
a ccssation order upon abatemcnt of the violation.

§20-6-17. Notice of viclation; procedure and actions; enforcement;

permit revocation and bond forfeiture; civil and criminal
penalties; prosecution; injunctive relief.

(a) If any of the requiremeuts of this articlc, rules and regula-
tions promulgated pursuant thereto or pcrmit conditions have
not bcen complied with, the director may cause a noticc of
violation to be served upon the opcrator or his duty authorized
agent. A copy of such notice shall be handed to the opcrator
or his duly authorized agent in pcrson or served by ccrtified
mail addressed to the operator at the pcrmancnt address
shown on thc application for a pcrmit. The notice shall specify
in what respects the operator has failed to comply with this
article, rules and reguiations or permit conditions and shall
spccify a reasonable time for abatement of thc violation not to



Enr

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

. Com. Sub. for H. B. 1529] 50

excced fiftcen days. If the operator has not abated the viola-
tion within the time specified in the notice, or any reasonable
extension thereof, not to excced scventy-five days, the director
shall order the ccssation of the operation or the portion thereof
causing the violation, unless the operator affirmatively dcmon-
strates that compliance is unattainable duc to conditions totally
beyond the control of the operator. If a violation is not abated
within the time specified or any expcnsion thereof, or any
cessation order is issucd, a mandatory civil penalty of not
less than onc thousand dollars per day per violation shall be
asscssed: Provided, That assessments of civil penalties under
this subsection shall continue until corrective steps have been
initiated by the operator to the satisfaction of the surfacc
mining reclamation inspector: Provided, however, That if a
cessation order is rclcased or expires within twenty-four hours
after issuance no mandatory civil penalty shall be assessed.

(b) If the director detcrmines that a pattern of violations of
any requirement of this article or any permit condition exists
or has existed as a resuit of the operator’s lack of reasonable
care and diligence, or that such violations are willfully caused
by the operator, the director shall immediately issue an order
dirccting the operator to show cause why the permit should not
be suspended or rcvoked and giving the operator thirty days in
which to request a public hearing. If a hearing is requested, the
director shall inform all intercsted parties of the time and place
of the hearing. Any hearing under this section shall be recorded
and subject to the provisions of chapter twenty-nine-a of this
codc. Within sixty days following the public hearing, the direc-
tor shall issue and furnish to the pcrmittee and all other parties
to the hearing a writtcn decision, and the reasons therefor, con-
cerning suspension or revocation of the permit. Upon the
operator’s failure to show cause why the permit should not
be suspended or revoked, the dircctor shall immediately re-
vokc the operator’s permit, forfeit the operator’s bond or
other sccurity posted pursuant to section twelve of this article
and give notice to the attroney general, who shall collect thc
forfeiture without delay: Provided, That the entire proceeds
of such forfeiture shall be deposited with thc treasurer of the
state of West Virginia to the credit of thc special reclamation
fund. All forfeitures collected prior to thc effective date of



52
53
54
55

56
57
58
59
60
61
62
63
64
65
66
67
68
69

70
71
72
73
74
75
76
77

78
79
80
81
82
83
84
85
86

87
88
89

51 [Enr.Com. Sub. for H. B. 1529

this article shall bc deposited in the special reclamation fund
and shall be expcnded back upon the areas for which the
bond was posted: Provided, however, That any exccss there-
from shall remain in thc special reclamation fund.

(c) Any pcrson engaged in surface mining opcrations who
violates any permit condition or who violates any other pro-
vision of this article or rules and regulations promulgated pur-
suant thereto may also be assessed a civil penalty. Such penalty
shall not exceed five thousand dollars. Each day of ccntinuing
violation may be deemed a separate violation for purposcs
of penalty assessments. In dctcrmining the amount of the pen-
alty, consideration shall be given to the opcrator’s history of
previous violations at the particular surfacc mining operation,
the scriousness of the violation, including any irreparable harm
to the environment and any hazard to the health or safety of
the public, whether the operator was negligent, and thc demon-
strated good faith of the operator charged in aticmpting to
achieve rapid compliance aftcr notifications of the violation.

(d) Notwithstanding the jurisdictional limitations containcd
in article two of chapter fifty of this code, any such civil penalty
may be imposed and collecled by the magistratc courts, which
shall have jurisdiction over all civil penalty actions brought by
the director. Civil penalties collected under this article shall be
dcposited with the treasurer of the State of West Virginia to
the credit of the special reclamation fund establishcd in section
twelve of this article.

(e) Any person who willfully and knowlingly violates a
condition of a permil issued pursuant to this article or regula-
tions promulgated pursuant thercto, or fails or refuses to comply
with any ordcr issucd under said article and regulations or any
order incorporated in a final dccision issued by the dircctor
is guilty of a misdemcanor, and, upon conviction thcreof,
shall hc fined not less than one hundred dollars nor more than
ten thousand dollars, or imprisoned in the county jail not
more than one ycar, or both fincd and imprisoned.

(f) Whenever a corporate opcrator violates a condition of
a pcrmit issued pursuant to this article, regulations promulgated
pursuant thereto, or any order incorporated in a final dccision
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issued by thc director, any director, officer or agent of such
corporation who willfully and knowlingly, authorized, ordered,
or carried out such failurc or refusal shall be subject to the same
civil penaltics, fines and imprisonment that may be imposed
upon a person under subsections (¢) and (¢} of this section.

(g8) Any pcrson who knowingly mukes any false statemcnt,
representation or certification, or knowingly fails to makc any
staternent, representation or certification in any application,
petition, recard, report, plan or other documcnt filed or re-
quired to be maintaincd pursuant to this article or regulations
promulgated pursuant thereto is guilty of a misdemeanor, and,
upon conviction thereof, shall be fined not less than one
hundred dollars nor more than ten thousand dollars, or im-
prisoned in the county jail not more than one ycar, or both
fined and imprisoncd.

(h) Whencver a permittec or his agent: (A) Violates or
fails or rcfuscs to comply with any order or decision issued
by the dircctor under this article; or (B) interferes with, hinders,
or delays the director in carrying out the provisions of this
article; or (C) refuscs to admit the dircctor to the mine; or
(D) refuses to permit mspection of the mine by the director;
or (E) refuscs to furnish any reasonablc information or report
rcquested by the dircctor in furtherance of the provisions of
this article; or (F) rcfuses to permit access to, and copying of,
such records as thc director determincs necessary in carrying
out the provisions of this article; or (G) violatcs any other
praovisions of this article, the regulations promulgated pur-
suant thercto, or the terms and conditions of any permit, the
dircetor, the attorney general, or the prosecuting attorncy of
the county in which the major portion of thc permit arca is
located, may institutic a civil action for relict, including a
permanent or temporary injunction, restraining order or any
other appropriate order, in the circuit court of Kanawha
County or any court of competcnt jurisdiction to compcl com-
pliance with and enjoin such violations, failurcs, or refusals.
The court or the judge thereof may issuc a preliminary injunc-
tion in any case pending a decision on thc merits of any appli-
cation filed without requiring the filing of a bond or other
cquivalent security.
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(i) Any person who shall, exccpt as permitted by law, will-
fully resist, prevent, impede or interfer¢ with the director
or any of his agents in the performance of duties pursuant to
Lthis article is guilty of a misdemeanor, and, upon conviction
thercof, shall be punished by a fine of not more than five
thousand dollars or by imprisonment for not more than one

year, or both.

§20-6-18. Approval, denial, revision and prohibition of permit.

1
2
3
4
S

(a) Upon the receipt of a surface mining application or
significant revision or renewal thercof, including public noti-
fication and an opportunity for a public hearing, the director
shall grant, require revision of, or deny thc application for
a permit within sixty days and notify the applicant in writing

of his decision.

(b) No permit or significant revision of a pcrmit may be
approved unless the applicant affirmatively demonstrates and
the director finds in writing on th¢ basis of the information
set forth in the application or from information othcrwise
available which shall be documented in the approval and made

available to the applicant that:

(1) The permit application is accurate and complete and

that all the requircments of this article and regulations
under have been complied with;

there-

(2) Thc applicant has demonstrated that reclamation as
requircd by this article can be accomplishcd under the re-

clamation plan contained in the permit application;

(3) Thc asscssment of the probable cumulative impact of
all anticipated mining in the arca on the hydrologic balancc,
as spccified in section ten of this article, has been made by
the director and thc proposed operation has been designed
to prevent material damage Lo the hydrologic balancc outside

the permit arca;

(4) The area proposcd to bc mined is not included within
an area designated unsuitable for surface mining pursuant to
scction twenty-two of this article or is not within an area
under administrative study by the reclamation commission

such designation; and

233
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(5§5) In cases where the private mineral cstate has been
severcd [rom the private surfacc estate, thc applicant has
submittcd: (A) The written consent of the surface owner to
the extraction of coal by surface mining; or (B) a convcyance
that expressly grants or reserves thc right to extract the coal
by surfacc mining; or (C) if thc conveyancc does not ex-
pressly grant the right to extract coal by surfacc mining, the
surface-subsurface lcgal relationship shall be determined in
accordance with applicablc law: Provided, That nothing in
this article shall be construed to authorize the dircctor to
adjudicatc properly rights disputes.

(c) Wherc information available to the department indi-
cates that any surfacc mining operation located in this state
cf West Virginia, owncd or controlled by the applicant, is
currently in violaticn of this article or other West Virginia
environmcntal laws or regulations, the permit shall not be
issued until the applicant submits proof that such violation has
becn corrected or is in the process of being corrected to the
satisfaction of the director or the department or agency which
has jurisdiction over such violation, and no permit may bc
issued to any applicant after a finding by the director, after an
opportunity for hearing, that the applicant or the opcrator
specified in the application controls or has controlled mining
operations with a decmonstrated pattern of willful violations of
this article of such nature and duration with such irrcparable
damagc to the eavironment as to indicate an intent not to
comply with the provisions of this articlc: Provided, That if thc
dircctor finds that the applicant is or has been affiliated with,
or managed or controlled by, or is or has becn under the
common control of, other than as an employce, a pcrson who
has had a surface mining permit revoked or bond or other
security forfcited for failurc to reclaim lands as required by
the laws of this state, he shall not issue a permit to the
applicant: Provided, however, That subcct to the discretion of
the director and bascd upon a pctition for reinstatement,
permits may bc issued to any such applicant if, after such
revocation or forfeiture, thc opcrator whose permit has been
revoked or bend forfeited shall have paid into the special
reclamation fund any additional sum of moncy dctcrmined by
the director to be adequate to reclaim the disturbed area, and
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the director is satisfied that such petitioner will comply with
this article.

(d) (1) In addition to finding the application in compliance
with subsection (b) of this scction, if the area proposed to
be mined contains prime farmland, the director may, pursuant
to regulations promulgated hereunder, grant a permit to mine
on prime farmland if the operator affirmatively demonstrates
that he has the technological capability to restore such mined
area, within a reasonable time, to equivalent or higher levels
of yield as nonmined prime farmland in the surrounding
area under equivalent levels of management, and can meet
the soil reconstruction standards in subdivision (7), subsection
(b), section thirteen of this article. Except for compliance
with subsection (b) of this section, the requirements of
subdivision (1) of this subsection, shall apply to all permits
issued after the third day of August, one thousand nine
hundred seventy-seven.

(2) Nothing in this subsection shall apply to any permit
issued prior to the third day of August, one thousand nine
hundred seventy-seven, or to any revisions or renewals there-
of, or to any existing surface-mining operations for which a
permit was issued prior to said date.

(e) If the director finds that the overburden on any part
of the area of land dcscribed in the application for a permit
is such that experience in the state with a similar type of
operation upon land with similar overburden shows that
one or more of the following conditions cannot feasibly be
prevented: (1) Substantial deposition of sediment in stream
beds, (2) landslides, or (3) acid-water pollution, the dircctor
may delete such part of the land dcscribed in the application
upon which such ovcrburden exists.

§20-6-19. Permit revision and renewal requirements; requirements

1
2

for tranfser; assignment and sale of permit rights; and
operator reassignment.

(a) (1) Any valid permit issued pursuant to this article
shall carry with it the right of successive renewal upon
expiration with respect to areas within the boundaries of
the existing permit. The holders of the permit may apply
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for renewal and such renewal shall be issued: Provided,
That on application for renewal, the burden shall be on the
opponents of renewal, unless it is established that and written
findings by the director are made that: (A) The terms and
conditions of the existing permit are not being satisfactorily
met: Provided, That if the permittee is required to modify
cperations pursuant to mining or reclamation requirements
which become applicable after the original date of permit
issuance, the permittee shall be provided an opportunity to
submit a schedule allowing a reasonable period to comply
with such revised requirements; (B) the present surface-mining
operation is not in compliance with thc applicable environ-
mental protection standards of this article; (C) thc renewal
rcquested substantially jeopardizes the operator’s continuing
responsibility on existing permit areas; (D) the operator has
not provided cvidence that the performance bond in effect
for said operation wiil continue in effect for any renewal
requested as required pursuant to section twelve of this
article; or (E) any additional revised or updated infor-
mation as required pursuant to rules and regulations

promulgated by thc reclamation commission has not been
provided.

(2) If an application for renewal of a valid permit in-
cludes a proposal to extend the surface-mining operation
beyond the boundaries authorized in the cxisting permit,
except incidental boundary revisions, the applicant shall apply
for a new permit. Incidental boundary revisions shall in-
cludc, but not be limited to, additional areas of disturbance
ancillary to permitted surface effects of underground mining
operations, provided that the operator has submitted (A) ade-
quate bond, (B) a map showing the disturbed area and
factlities, and (C) a reclamation plan.

(3) Any permit renewal shall be for a term not to exceed
thc period of time for which thc original permit was issued.
Application for permit renewal shall be made at Icast one hun-
drcd twently days prior to the cxpiration of the valid permit.

(4) Any permit renewal application shall be on forms
prescribed by the dircctor and shall contain such information
as the director requires pursuant to rule or regulation.
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(b) (1) During the term of the permit, the permittee may
submit to the director an application for a revision of the
permit, together with a revised reclamation plan.

(2) An application for a significant revision of a permit
shall be subject to all requirements of this article and regula-
tions promulgated pursuant thereto.

(3) Any extension to an area already covered by the permit,
except incidental boundary revisicns, shall be made by applica-
tion for another permit.

(c) The director shall review outstanding permits of a
five-ycar term before thc end of the third year of the permit.
Other permits shall be reviewed once during their term. The
directcr may require reasonable revision or madification of
the permit following review: Provided, That such revision or
modification shall be bascd upon written findings and shall be
preceded by notice to the permittee and opportunity for
hearing.

(d) No transfer, assignment or sale of the rights granted
under any permit issued pursuant to this article shall be
made without the prior written approval of the director.

§20-6-20. Public notice; written objections; public hearings; in-

formal conferences.

(a) At the time of submission of an application for a
surface-mining permit or a significant revision of an existing
permit pursuant to the provisions of this article, the applicant
shall submit to thc dcpartment a copy of the required ad-
vertisement. At the time of submission, the applicant shall
place the advertisement in a local newspaper of general circu-
laticn in the county of thc proposed surface-mining opcration
at least oncc a week for four consecutive weeks. The dircctor
shall notify various appropriate fedcral and statc agcncies
as well as local governmental bodics, planning agencies and
sewage and water trcatment authorities or watcr companies
in the locality in which the proposed surface-mining operation
will take place, notifying thcm of the operator’s intention to
minc on a particularly described tract of lund and indicating
the application number and where a copy of the proposed



Enr. Com. Sub. for H. B. 1529] 58

16
17
18
19
20
21
22
23

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54

mining and reclamation plan may be inspected. These local
bodies, agencies, authorities or companies may submit written
comments within a reasonable period established by the
director on the mining application with respcct to the effect
of the proposed operation on the environment which is
within their area of rcsponsibility. Such comments shall be
immediately transmitted by the director to the applicant
and to the appropriate office of the department.

(b) Any person having an intercst which is or may be
adversely affected, or the officer or head of any federal,
state or local govcrnmental agency, shall have the right to
file written objections to the proposed initial or revised
permit application for a surface-mining operation with the
director within thirty days after the last publication of the
advertisement required in subsection (a) of this section.
Such objections shall be immcdiately transmitted to thc
applicant by the director and shall be made available to thc
public. If written objections arc filed and an informal con-
fercnce requested within thirty days of the last publication
of the above notice, the director shall then hold a con-
ference in the locality of thc propused mining within three
weeks after the closc of the public comment period. Those
requesting thc conference shall be notified and the date,
time and location of the informal conference shall also
be advertised by the director in a newspaper of gcneral
circulation in the locality at least two weeks prior to the
scheduled confcrcnce date. The director may arrange with
the applicant, upon request by any party to the conference
proceeding, access to thc proposed mining arca for the pur-
pose of gathering information relevant to thc proceeding.
An electronic or stenographic record shall be made of the
conference proceeding unless waived by all parties. Such
record shall be maintained and shall be accessible to the parties
at their respective expense until final release of the applicant’s
performance bond or other sccurity posted in lieu thereof. The
director’s authorized agent will prcside over the conference.
In the event all parties rcquesting thc informal conferencc
stipulate agreement prior to thc confcrence and withdraw their
rcquest, a confcrence need not be held.
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§20-6-21. Decision of director on permit application; hearing there-

1
2
3
4
35
6
7
8

9
10
11
12
13
14
15

on.

(a) If an informal conference has been held, the director
shall issue and furnish the applicant for a permit and persons
who were parties to the informal conference with the written
finding granting or denying the permit in whole or in part and
stating the reasons therefor within thirty days of the informal
conference, notwithstanding the requirements of subsection (a)
of section eighteen of this article.

(b) If the application is approved, the permit shall be issued.
If the application is disapproved, specific reasons therefor
must be sct forth in the notification. Within thirty days after
the applicant is notified of the director's decision, the appli-
cant or any person with an interest which is or may be adverse-
ly affected may request a hearing before the reclamation board
of review as provided in section twenty-four of this article to
revicw the director’s decision.

§20-6-22. Designation of areas unsuitable for surface mining; peti-

tion for removal of designation; prohibition of surface
mining on certain areas; exceptions; taxation of miner-
als underlying land designated unswpitable.

(a) The reclamation commission shall establish a planning
process to enable objective decisions based upon competent
and scientifically sound data and information as to which, if
any, land areas of this state are unsuitable for all or certain
types of surface-mining operations pursuant to the standards
set forth in subdivisions (1) and (2) of this subsection:
Provided, That such designation shall not prevent prospecting
pursuant to section eight of this article on any area so desig-
nated.

{1} Upon petition pursuant to subsection {b) of this sec-
tion, the reclamation commission shall designate an area as
unsuitable for all or certain types of surface-mining opera-
tions, if it determines that reclamation pursuant to the re-
quirements of this article is not tcchnologically and cconomi-
cally feasible.

(2} Upon petition pursuant to subsection (b) of this sec-
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tion, a surface area may be designated unsuitable for certain
types of surface-mining operations, if such operations: (A)
Be incompatiblc with existing state or local land use plans
or programs; (B) affect fragile or historic lands in which such
operations could result in significant damage to important his-
toric, cultural, scientific and aesthetic values and natural sy-
stems; (C) affect renewable resource lands including signifi-
cant aquifers and aquifer recharge areas, in which such oper-
ations could result in a substantial loss or reduction of long-
range productivity of water supply, food or fiber products; or
(D) affect natural hazard lands in which such operations could
substantially endanger life and property. Such lands to include
lands subject to frequent flooding and areas of unstable geo-

logy.

(3) The reclamation commission shall develop a process
which includes: (A) The review of surface-mining lands; (B)
a data base and an inventary system which will permit proper
evaluation of the capacity of different land areas of the state
to support and permit reclamation of surface-mining operat-
ions; (C} a method for implementing land use planning deci-
sions concerning surface-mining operations, and (D) proper
notice and opportunities for public participation, including a
public hearing prior to making any designation or redesig-
nation pursuant to this section.

(4) Determinations of the unsuitability of land for surface
mining, as provided for in this section, shall be integrated as
closely as possible with present and future land use planning
and regulation processes at federal, state and local levels.

(5) The requirements of this section shall not apply to
lands on which surfacc-mining operations were being con-
ducted on the third day of August, one thousand nine hundred
seventy-scven, or under a permit issued pursuant to this article,
or where substantial legal and financial commitments in such
operations were in existence prior to the fourth day of January,
one thousand nine hundred seventy-seven.

(b) The director, or any person having an interest which is
or may be adversely affected, shall have the right to pe-
tioion the reclamation commission to havc an area
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designated as unsuitable for surface mining operations
or to have such a designation terminated. Such peti-
tion shall contain allcgations of fact with supporting cvi-
dence which would tend to establish the allcgations. After
receipt of such petition, the reclamation commission shall im-
mediately begin an administrative study of the area specified
in the petition. Within ten months after receipt of thc petition,
the reclamation commission shall hold a public hearing in the
locality of the affected area after appropriate notice and pub-
lication of thc date, time and location of such hearing. After
the dircctor or any person having an intcrest which is or may
be adversely affected has filed a petition and before the hearing
rcquired by this subsection, any person may intervene by filing
allegations of fact with supporting evidence which would tend
to establish the allegations. Within sixty days after such hear-
ing, the reclamation commission shall issue and furnish to the
petitioner and any other party to the hearing, a written decision
regarding the pctition and the reasons therefor. In the event
that all the petitioners stipulate agreement prior to the re-
quested hearing and withdraw their request, such hearing need
not be held.

(c) Prior to designating any land arcas as unsuitable for
surface-mining operations, the reclamation commission shall
prepare a dctailed statement on: (1) The potential coal re-
sources of the area; (2) thc demand for the coal resources; and
(3) the impact of such dcsignation on the environment, the
economy and the supply of coal.

(d) After the third day of August, one thousand nine hun-
dred seventy-scven, and subject to valid existing rights, no
surface-mining operations, except those which existed on that
date, shall be permitted:

(1) On any lands in this state within the boundaries of
units of the national park system, the national wildlife refuge
systems, the national systcm of trails, the national wilderness
preservation system, the wild and scenic rivers systcm, includ-
ing study rivers designated under section five-a of the Wild
and Scenic Rivers Act, and nationa! recreation areas desig-
nated by act of Congress: Provided, That the director may
grant variances to this subdivision after an affirmative
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finding that positive environmental benefits will result from
such.

(2) Which will adversely affect any publicly owned part or
places included in the national register of historic siles, or na-
tional register of natural landmarks unless approved jointly by
the director and the federal, state or local agency w:th jurisdic-
tion over the park, the historic site, or natural landmark;

(3) Within one hundred fect of the outside right-of-way line
on any public road, except where mine access road or haulage
roads join such right-of-way line, and except that the director
may permit such roads to be relocated or the arca affected to
lic within one hundred feet of such road if, after public notice
and an opportunity for a public hearing in the locality, the
director makes a written finding that the interests of the public
and the landowners affected thereby will be protected;

(4) Within three hundred feet from any occupied dwelling,
unless waived by the owner thereof, or within three hundred
feet of any public building, school, church, community or in-
stitutional building, public park, or within one hundred feet of
a cemetery; or

(5) On any federal lands within the boundarics of any
national forest: Provided, That surface coal mining operations
may be permitted on such lands if the secretary of the interior
finds that there are no significant recreational, timber, eco-
nomic or other values which may be incompatible with such
surface-mining operations: Provided, further, That such surface

operations and impacts are incident to an underground coal
mine.

{e) Notwithstanding any other provision of this code, the
coal underlying any lands designated unsuitable for surface
mining operations under any provisions of this article or under-
tying any land upon which mining is prohibited by any provi-
sions of this article shal! be assessed for taxation purposes ac-
cording to their value, and the Legislature hereby finds that
such coal has no value for the duration of such designation or
prohibition unless suitable for underground mining not in vio-
fation of this articlc: Provided, That the owner of such coal
shal! forthwith notify the proper assessing authorities if such
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designation or prohibition is removed so that such coal may
be reassessed.

§20-6-23. Appointment and organization of reclamation board of

review; authority compensation, expenses and removal
of board members.

(a) There is hereby created a reclamation board of review
consisting of five members to bc appointcd by the governor
with the advice and consent of the Senate for terms of
five ycars, except that thc terms of the first five members
of said board shall be for one, two, thrce, four and
five years respectively, as designated by the governor at
the time of thc appointment. Any vacancy in the office
of a member of said board shall be filled by appoint-
ment by thc pgovernor for the uncxpired term of the
member whose office is vacant. Each vacancy occurring on
said board shall be filled by appointment within sixty days
after such vacancy occurs. One of the appointees to such
board shall be a person who, by reason of his previous
vocation, cmployment or affiliations, can be classed as onc
capable and expericnced in coal mining. One of the appointees
to such board shall he a pcrson who, by reason of his previous
training and cxperience, can be classed as one capable and
experienced in the practice of agriculture and who represents
the general public interest. Onc of the appointees to such
board shall be a person who, hy reason of his previous train-
ing and experience, can bc classed as one capable and ex-
perienced in the modern forestry practices and who represents
the general pubtlic intcrest. Onc of the appointces to such board
shall be a perscn who, by reason of his previous training
and experience, can be classed as onc capable and ex-
perienced in engineering. One of the appointees of such
board shall be a person who, by reason of hts previous
training and experience, can be classed as one capable and
experienced in water pollution control or water conservation
prcblems. Not morc than three members shall be members of
the same political party.

(h) The board may employ supporting staff including
hearings examiners to aid and assist in performing its respon-
sibilities under this article.
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(c) Three members shall constitute a guorum and no
action of the board is valid unless it has the concurrence
of at least three members. The board shall keep a record of
its proceedings. Each member shall be paid as compensation
for his work as such member, from funds appropriated for
such purposes, seventy-five doliars pcr day when actually
engaged in thc performance of his work as a board member.
In addition to such compensation, each member shall be
reimbursed for all reasonable and necessary cxpenses actual-
ly incurred in the performance of his duties, except that in
the event the expenses are paid, or are to be paid, by a third
party, the members shall not be reimbursed by the state.

(d) Annually, one member shall bc clected as chairman
and another member shall be elected as vice chairman. Such
officers shall serve for terms of onc year. The governor
may remove any member of the board from office for
inefficiency, ncglect of duty, malfeasance or nonfeasance,
after delivery to such member thc charges against him in
writing, together with at least ten days’ written notice of
the time and placc at which the governor will publicly hear
such member, either in person or by counsel, in defense of
thc charges against him, and affording the member such
hearing. If such member is removed from office, the
governor shall file in the officc of the secretary of statc
a complete statemcnt of the charges made against such member
and a completc report of the proceedings thereon. In such
casc the action of the governor removing such member from
office shall be final.

§20-6-24. Appeals to board; hearings before board; subpoena and

00~ O\ & W

subpoena duces tecum; records; findings and orders
of board.

(a) Any person having an interest which is or may be
adversely affected by any order of the reclamation com-
mission or any notice, order or final dctermination by thc
director may appeal to the board for an order terminating,
vacating or modifying such notice, order or dctcrmination, or
may intervene in a timely manncr in any such pending appeal.
The person so appealing to the board shall bc known as
the appellant, and the commission or director shall be known
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as appellees. The appellant and appellee are deemed to be
parties to the appeal. Any hearing shall bc subject to the
requirements of chapter twenty-nine-a of this code.

(b) Such appeal shall be in writing and shall set forth
the action complained of and the specific grounds upon which
the appeal is based. Within thirty days after the appellant
is notified of the notice, order or final determination of
the director or the rcclamation commission, the appellant or
any person with an interest which is or may bc adversely
affected may requcst a hearing on the reasons for the final
determination, notice or order complained of. A notice of
the filing of such appeal shall bc filed with thc rcclamation
commission or the director within three days aftcr the ap-
peal is filed with the board.

(¢} Upon the filing of such appeal, the board shall fix
the time and place at which the hcaring on thc appeal will
be held, which hearing shall bc held within thirty days after
thc notice of appeal is filed, and shall givc the appellant,
the commission or the director at least twenty days written
notice thereof by certified mail. The board may postpone or
continue any hearing upon its own motion or motion of the
parties to the appeal.

(d) Not later than five days prior to the time fixed for
the hearing on the appcal, the reclamation commission or
director shall prepare and certify to the board a complete
record of the proceedings of the reclamation commission or
director out of which the appeal arises, including all docu-
ments and correspondence related to the matter.

(e) The filing of an appeal provided for in this section
shall not stay exccution of the order appealed from. Pend-
ing completion of the investigation and hearing required by
this section, the applicant may file with the dircctor a writ-
ten request that the director grant temporary relief from
any notice or order issucd under section sixteen or seventeen
of this article, together with a detailcd statement giving
reasons for granting such relief. The dircctor shall issue
an order or decision granting or denying such relief ex-
peditiously: Provided, That where the applicant requests
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relief from an order for cessation of surfacc mining and
reclamation operations, the decision on such a request shall
be issued within forty-eight hours of its receipt. The director
may grant such relief, under such conditions as he may
prescribe, if:

(1) AIll parties to the proceedings have been notified
and given an opportunity to be heard on a request for tem-
porary relief;

(2) The person requesting such relief shows that there
is a substantial likelihood that he will prevail on the merits
of the final determination of the proceedings;

(3) Such relief will not adversely affect the public health
or safety or cause significant imminent environmental harm
to land, air or water resources; and

(4) The relief sought is not the issuance of a permit
where a permit has been denied, in whole or in part, by the
director.

(f) The board shall hear the appeal de novo and any
party to the appeal may submit evidence. For the purpose of
conducting a hearing on an appeal, the board may require the
attendance of witnesses and the production of books, records
and papers, and it may, and at the request of any party it
shall, issue subpoenas for witnesses or subpoenas duces
tecum to compel the production of any books, records or
papers, directed to the shcriff of the county where such
witnesses, books, records or papers are found, which sub-
poenas and subpoenas duces tecum shall be served and re-
turned in the same manner as subpoenas and subpoenas duces
tecum in civil litigation are served and returned. The fees
and allowances for mileage of sheriffs and witnesses shall
be the same as those permitted in civil litigation in trial
courts. All fees and mileage expenses incurred and the
expense of preparing the record at the request of the appellant
shall be paid by the appcllant.

(g) In casc of disobedience or neglect of any subpoena
or subpoena duecs tecum served on any person, or the refusal
of any witness to testify to any matter regarding which he
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may be lawfully interrogated, the circuit court of the county
in which such disobedience, neglect or refusal occurs, on
application of the board or any member thereof, shall com-
pel obcdience by attachment procecdings for contempt as
in thc case of disobediencc of the rcquirements of a sub-
poena or subpoena duces tccum issued from such court of
a rcfusal to testify therein. Witnesses at such hearings
shall testify under oath and any mcmber of the board may
administer oaths or affirmations to persons who so testify.

(h) A stenographic record of the testimony and other
evidence submitted shall be madc. Such record shall include
all of the testimony and other cvidence and the rulings on
the admissibility of evidence, but any party may at the time
object to the admission of any evidence and except to the
rulings of the board thereon, and if the board refuses to admit
evidence the party offering the same may make a proffer
thereof, and such proffcr shall be made a part of the record
of such hearing.

(i) TIf upon completion of the hearing the board finds
that the notice, order or final determination appealed from
was lawful and reasonable, it shall make a written order
affirming the same, or if the board finds that said notice,
order or final determination was not supported by substantial
evidence in the record considered as a whole, it shall make
a written order tcrminating, vacating or modifying the notice
or order appealcd from. Every order made by the board shall
contain a writtcn finding by the board of the facts upon which
the order is based. Notice of the making of such order shall be
given forthwith to each party to thc appeal by mailing a
certificd copy thereof to cach such party by rcgistered or
certified mail. The ordcr of the board shall be final unless
vacated upon judicial review thercof.

§20-6-25. Appeal from order of board; judicial review; temporary

1
2
3
4

relief.

(a) Within thirty days aftcr receipt of an order from the
board, any applicant, any person with an interest which is
or may be adversely affccted, or the appellec who has par-
ticipated in the administrative proceedings before the board
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and who is aggrieved by the decision of the board may
obtain judicial review thercof by appealing to the circuit
court of Kanawha County or of the county in which thc sur-
face-mining opcrations is located. Any party dcsiring to
so appeal shall file with the board a notice of appeal,
designating the order appealed from,‘stating whether the
appcal is taken on questions of law, questions of fact or
questions of law and fact, and stating specific grounds upon
which the appeal is bascd. A copy of such notice shall also
be filed by the appcllant with the court and shall be mailed
or otherwise delivered to the appellee. Such notice and
copies thereof shall bc filed and mailed or othcrwisc dc-
livered within thirty days after the date upon which the
appellant received noticc from the board by certified mail
of the making of the order appealed from. No appeal bond
may be rcquired to make effective an appcal on questions of
law, questions of fact or questions of {aw and fact.

{b) The filing of a notice of appeal shall not, unless
specifically ordered by the court, operate as a stay of the
order of the board. Thc court may, under such conditions
as it may prescribe, grant such temporary relief as it deems
appropriate pending final determination of the proceedings
if:

(1) All parties to the proceedings have been notified and
given an opportunity to be heard on a request for temporary
relief;

(2) The person requesting such relief shows that there
is a substantial likelihood that he will prevail on the merits
of the final determination of the proceedings; and

(3) Such relief will not adversely affect the public health
or safcty or cause significant imminent environmental harm
to land, air or water resources.

(c) Within thirty days after receipt of the notice of
appeal, the board shall prepare and file in the court the
complcte rccord of the proceedings out of which the appeal
arises, including a transcript cf the testimony and other
evidence which was submitted befcre the board. The expense
of preparing and transcribing such record shall be taxcd as
a part of the costs of the appeal. The appellant shall pro-
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vide security for costs satisfactory to the court. Upon decmand
by a party, the board shall furnish, at the cost of the party
requesting the samc, a copy of such record. In the event
such complcte rccord is not filed in the court within the time
provided for in this section, either party may apply to thc
court to have the case docketed, and thc court shall order
such record filed.

(d) Appeals taken on questions of law, fact or both,
shall be heard upon assignment of crror filed in the case or
set out in the briefs of thc appcliant. Errors not argued by
brief may be disregarded. The court shall hear such appeal
solely upon the record made before the board.

(e) The court may affirm, vacate, modify, set aside or
remand any order of the board for such further action as the
court may dircct. Any order shall be affirmed if the court
concludes that such order is supported by substantial cvi-
dence bascd on the record as a whole. The judgment of thc
court shall bc final unless reversed, vacated or modified
on appeal to the supreme court of appeals of West Virginia,
and jurisdiction is hercby conferred upon such court to hear
and entertain such appcals upon application made therefor
in the manncr and within the time provided for civil appeals
generally.

(f) The availability of such review shall not be construed
to limit the operation of the rights established in section
twenty-eight of this article except as provided therein.

(g) Whenever an ordcr is issucd under this section ,or
as a result of any administrative or judicial proceeding undcr
this article, at thc rcqucst of any person, a sum equal to the
aggregate amount of all costs and expenses, including at-
torney fees, as determined by the board or the court to have
been reasonably incurred by such person for or in connection
with his participaticn in such procecdings, may bec asscssed
against either party by the board or the court.

§20-6-26. Releasc of performance bond or deposits; application;

1

notice; duties of director; public hearings; final maps
on grade release.

(a) The permittee may file a request with the director for
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the release of a performance bond or deposit. The permittee
shall publish an advertisement regarding such request for re-
lease in the same manner as is required of advertisements for
permit applications. A copy of such advertisment shall be sub-
mitted to the director as part of any bond release application
and shall contain a notification of the precise location of the
land affected, the number of acres, the permit and the date ap-
proved, the amount of the bond filed and the portion sought to
be released, the type and appropriate dates of reclamation work
performed and a description of the results achieved as they
relate to the permittce’s approved reclamation plan. In addi-
tion, as part of any bond release application, the permittee
shall submit copies of letters which he has sent to adjoining
property owners, local government bodies, planning agencies,
sewage and water treatment authorities or water companies in
the locality in which the surface-mining operation is located,
notifying them of the permittee’s intention to seek release from
the bond. Any request for grade release shall also be accom-
panied by final maps.

(b) Upon receipt of the application for bond release, the
director, within thirty days taking into consideration existing
weather conditions, shall conduct an inspection and evaluation
of the reclamation work involved. Such evaluation shall con-
sider, among other things, the degree of difficulty to com-
plete any remaining reclamation,whether pollution of surface
and subsurface water is occurring, the probability of contin-
uance or future occurrence of such pollution and the estimated
cost of abating such pollution. The director shall notify the
permittee in writing of his decision to release or not to re-
lease all or part of the performance bond or deposit within
sixty days from the date of the initial publication of the advcr-
tisement if no public hearing is requested. If a public hearing
is held, the director’s decision shall be issued within thirty
days thereafter.

(c) If the director is satisfied that reclamation covered by
the bond or deposit or portion thereof has been accomplished
as required by this article, he may release said bond or de-
posit, in whole or in part, according to the following schedule:
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(1) When the operator completes the backfilling, regrading
and drainage control of a bonded area in accordance with his
approved rcclamation plan, the release of sixty percent of the
bond or collateral for the applicable bondcd area: Provided,
That a minimum bond of ten thousand dollars shall be retain-
ed after grade release;

(2) Two years after the last augmcnted seeding, fer-
tilizing, irrigation or other work to insure compliance with
subdivision (19), subsection (b), section thirteen of this article,
the release of an additional twenty-five percent of the bond or
collateral for the applicable bonded area: Provided, That a
minimum bond of ten thousand dollars shall be retaincd after
the release provided for in this subdivision; and

(3) When thc operator has completed successfully all sur-
face mining and reclamation activities, thc release of the re-
maining portion of the bond, but not before the expiration of
the period specified in subdivision (20), subsection (b), sec-
tion thirteen of this article: Provided, That the revegetation
has been established on the regraded mincd lands in accordance
with the approved reclamation plan. No part of the bond or
deposit may be released under this subsection so long as the
lands to which the relcase would be applicable are contribut-
ing additional suspended solids to streamflow or runoff out-
sidc the permit arca in exccss of the requirements set by sec-
tions thirteen or fourteen of this article, or until soil produc-
tivity for primc farmlands has returned to equivalent levels of
yield as nonmined land of the samc soil type in the surround-
ing area under equivalent management practiccs as determined
from the soil survey pcrformed pursuant to section ten of this
article, Where a sediment dam is to be retaited as a perma-
nent impoundment pursuant to section thirteen of this article,
or where a road or where a minor deviation is to be relained
for sound futurc maintenance of the operation, the portion of
the bond may be releascd under this subsection so long as
provisions for sound future maintenance by the operator or the
landowner have been made with the director.

(d) tf the director disapproves the application for release
of the bond or portion thereof, th¢ director shall notify the
permittee, in writing, stating thc reasons for disapproval and
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recommending corrective actions necessary to secure said re-
lease and notifying thc operator of his right to a hearing.

(e) When any application for total or partial bond release
is filed with the dircctor, he shall notify the municipality in
which a surface-mining opcration is located by registered ox
ccrtified mail at least thirty days prior to thc release of all or
a portion of the bond.

{f) Any person with a valid legal intcrest which is or may
be adversely affected by relcase of the bond or the responsiblc
officer or head of any federal, state or local governmental
agency which has jurisdiction by law or special expertise
with respect to any environmental, social or economic im-
pact involved in the operation, or is authorized to dcvclop
and enforce environmental standards with respect to such oper-
ations, has the right to file writtcn objections to the proposed
bond release and request a hearing wilh the director within
thirty days after the last publication of the permittee’s adver-
tisement. If written objections are filed and a hearing requested,
the dircctor shall inform all of the intercsted parties of the
timc and placc of the hearing and shall hold a public hearing in
the locality of the surface-mining operatiou proposed for bond
relcase within threc weeks after the close of the public com-
ment period. The date, timc and location of such public hear-
ing shall also be advertised by the dircctor in a newspaper of
general circulation in the samc locality.

(g) Without prejudice to the rights of the objectors, the
applicant, or the responsibilities of the director pursuant to this
section, the director may hold an informal conference to re-
solve any written objcctions and satisfy thc hearing require-
menis of this section thereby.

(h) For the purpose of such hearing, the director has the
authority and is hereby empowered to administcr oaths, sub-
poena witnesses and written or printed materials, compel the
attendance of witnesses, or production of materials, and take
evidence including, but not limited to, inspections of the land
affected and other surface-mining operations carried on by the
applicant in the general vicinity. A verbatim record of each
public hearing required by this section shall be made and a
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transcript made available on the motion of any party or by
order of the director at the cost of the person requesting the
transcript.

§20-6-27. Water rights and replacement; waiver of replacement.
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(a) Nothing in this article shall he construed as affecting
in any way the rights of any person to enforce or protect,
under applicable law, his intcrest in water resources affected
by a surface-mining operation.

(b) Any operator shall replace the water supply of an
owner of interest in real property who obtains all or part of
his supply of water for domestic, agricultural, industrial
of other legitimate use from an underground or surface source,
where such supply has been affected by contamination, diminu-
tion or interruption proximately caused by such surface-mining
operation, unless waived by said owner.

§20-6-28. Ciltizen suits; order of court; damages.
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(a) Except as provided in subsection (b) of this section,
any person having an interest which is or may be adversely
affected may commence a civil action in the circuit court
of the county to which the surfacc mining operation is located
on his own bchalf to compel compliance with this article:

(1) Against the state of West Virginia or any other
governmental instrumentality or agency thereof, to the extent
permitted by the West Virginia constitution and by law,
which is alleged to be in violation of the provisions of
this article or any rule, regulation, order or permit issued
pursuant thereto, or against any othcr person who is alleged
to be in violation of any rule, rcgulation, order or permit
issucd pursuant to this article; or

(2) Against the director, reclamation commission, recla-
mation board of review or appropriatc department employces,
to the extent permitted by the West Virginia constitution
and by law, where there is alleged a failure of the above
to pcerform any act or duty under this article which is not
discretionary.

(b) No action may be commenced:
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(1) Under subdivision (1), subscction (a) of this section:
(A) prior to sixty days after the plaintiff has given notice
in writing of the violation to thc director or to any alleged
violator, or (B) if the director has commenced and is
diligently prosccuting a civil action in a circuit court to
require compliance with the provisions of this article or any
rule or regulation, order or permit issued pursuant to this
article; or

(2) Under subdivision (2), subsection (a) of this section
prior to sixty days after the plaintiff has given notice in
writing of such action to the director, except that such
action may be brought immediately after such notification
in the case where the violation or order complained of
constitutes an imminent threat to the health or safety of the
plaintiff or would immediately affcct a legal interest of the
plaintiff.

(c) Any action respecting a violation of this article or
the regulations thereunder may be brought in any appropriate
circuit court. In such action under this section, the director,
if not a party, may intcrvene as a matter of right.

(d) The court in issuing any final order in any action
brought pursuant to subsection (a) of this section may award
costs of litigation, including reasonable attorney and expert
witness fecs, to any party whenever the court determines such
award is appropriate, The court may, if a temporary re-
straining order or preliminary injunction is sought, rcequire
the filing of a bond or equivalent security.

(e) Nothing in this section shall restrict any right which
any person or class of persons may have under any statutc
or common law to seek enforccment of any of the provisions
of this article and the regulations thereunder or to seek any
other relief.

(f) Any person or property who is injured in his person
through the violation by any operator of any rule, regulation,
order or permit issued pursuant to this articlc may bring an ac-
tion for damages, including rcasonable attorney and expert wit
ness fecs, in any court of competent jurisdiction. Nothing
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in this subsection shall affect the rights established by or
limits imposed under state workmen’s compensation laws.

(g) This section shall apply to violations of this article and
the regulations promulgated thereto, or orders or permits
issued pursuant to said article insofar as said violations,
regulations, orders and permits relate to surface-mining
operations.

§20-6-29. Surface-mining operations not subject to article.
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The provisions of this article shall not apply to any of
the following activities:

(1) The extraction of coal by a landowner for his own
noncommercial use from land owned or leased by him.

(2) The extraction of coal by a landowner engaged in
construction, which construction docs not require the dis-
turbancc of more than one acre of privately owned land:
Provided, That prior to the extraction of coal by such land-
owner, he shall affirmatively demonstrate that such con-
struction will occur within a reasonable time after surface
disturbance.

(3) Notwithstanding any other provision of this article,
a person or operator shall not be subject to the reclamation
rcquirements of this article when engaged in the removal of
borrow and fill material for grading in federal and state
highway or other construction projects: Provided, That the
provisions of the construction contract require the furnishing
of a suitable bond which provides for reclamation, wherever
practicable, of the area affected by such recovery activity.

$20-6-30. Leasing of lands owned by state for surface mining of
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coal.

No land or interest in land owned by the state may be
leased, and no present lease may be renewed by the state,
nor any agency of the state, for the purpose of conducting
surface-mining operaticns thercen unless said lease or renewal
shall have been first authorized by an act of the Legislature:
Provided, That the provisions of this section shall not apply to
underground mining on such land.
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§20-6-31. Special permits for removal of coal incidental to develop-
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uent of land; prohibited acts; application; bond; re-
clamation for e¢xisting abandoned coal processing
waste piles.

(a) Except where exempted by section twenty-nine of this
article, it shall hereafter be unlawful for any person to engage
in surface mining as defined in this article as an incident to
the development of land for commercial, residential, industrial
or civic use without having first obtained from the dircctor a
permit therefor as provided in section eight of this article,
unless a special permit therefor shall have been first obtaincd
from the director as provided in this section.

Application for a special permit to engage in surface mining
as an incident to the dcvelopment of Jand for commercial, resi-
dential, industrial or civic use shall be madc in writing on
forms prescribed by the director and shall be signed and veri-
fied by the applicant. The application shall be accompanied by:

(1) A site preparation plan, prepared and certified by or
under the supervision of a person approved by the director,
showing the tract of land which the applicant proposes to
develop for commercial, residential, industrial or civic use;
the probable boundaries and areas of the coal dcposit to be
mined and removed from said tract of land incident to thc
proposed commercial, rcsidential, industrial or civic use there-
of; and such other information as prescribed by the director;

(2) A development plan for the proposed commercial, resi-
dential, industrial or civic use of said land;

(3) The name of owncr of thc surface of the land to be de-
veloped;

(4) The name of owner of the coal to be mined incident to
the devclopment of the land,

(5) A rcasonable estimate of the numbcr of acrcs of coal
that would be mined as a rcsult of thc proposcd development
of said land: Provided, That in no event may such number of
acres to be mined, excluding roadways, cxcced five acres,

(6) Such othcr information as thc dircctor may require to
satisfy and assurc thc director that the surface mining under
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the special permit is incidental or secondary to the proposed
commercial, residential, industrial or civic use of said land.

(b) There shall be attached to the application for the special
permit a certificate of insurance certifying that the applicant
has in force a public liability insurance policy issucd by an in-
surance company authorized to do business in this state af-
fording personal injury protection in accordance with subsec-
tion (d), section ten of this article.

The application for the special permit shall also be accom-
panied by a bond, or cash or collateral securities or certifi-
cates of the same type, in the form as prescribed by the di-
rector and in the minimum amount of two thousand dollars
per acre, for a maximum disturbancc of five acres.

The bond shall be payable to the state of West Virginia and
conditioned that the applicant shall complcte the site prepara
tion for the proposcd commercial, residential, industrial or
civic use of said land. At the conclusion of the site preparation,
in accordance with the site preparation plan submitted with
the application, the bond conditions shall be satisficd and the
bond and any cash, securities or certificates furnished with
said bond may be released and rcturncd to the applicant. The
filing fee for the special permit shall be five hundred dollars.
The special permit shall be valid until work permitted is com-
pleted.

(c) The purpose of this section is to vest jurisdiction in the
director, wherc the surface mining is incidental or secondary to
the preparation of land for commercial, residential, indus-
trial or civic use and where, as an incident to such prepara-
tion of land, minerals must bc removed, including, but not
limited to, the building and construction of railroads, shopping
malls, factory and industrial sites, residential and building
sitcs, and recreational arcas. Anyone who has been issued a
special permit shall not be issued an additional spccial permit
on the samc or adjacent tract of land unless satisfactory cvi-
dence has becn submitted to the director that such permit is
necessary to subsequent dcvelopment or consiruction. As long
as the operator complies with the purpose and provisions of this
section, thc other sections of this article shall not be applic-
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able to the opcrator holding a special permit: Provided, That
the reclamation commission shall promulgate regulations es-
tablishing applicable performance standards for operations
permitted under this section.

(d) The director may, in the exercise of his sound dis-
crction, when not in conflict with the purposes and findings
of this article and to bring about a more desirable land use
or to protect the public and the environment, issue a special
permit solely for (t&'le reprocessing of cxisting abandoned coal
processing wastef pilecs. The reclamation commission shall
promulgate specific rcgulations for such operations: Provided,
That a bond and a reclamation plan shall be requircd for
such operations.

§20-6-32. [Existing permits and performance bond conversion; ex-
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emptisn from design criteria.

(a) All surface disturbance reclamation bonds, submitted
pursuant to thc requirements of chapter twenty-e@me of this
code by the department of mines for operations which con-
tinue to opcrate eight months after thc approval of the state
program shall be released upon notification by the director
of the department of natural resources that the disturbed
areas have been bondcd in accordance with the provisions
of this article: Provided, That for those operations permitted
after the first day of July, onc thousand ninc hundred seventy
six, and which do not continue operation cight months after
thc approval of the state program, thc dircctor shall notify
the director of the departmcnt of mincs upon reclamation of
the site in accordancc with the underground opening approval
reclamation plan, whercupon such bonds shall be released:
Provided, further, That forfeiture proceedings shall begin upon
failurc of thc opcrator to reclaim within a reasonable timc the
disturbed area pursuant to a plan approved after the first day
of July, onc thousand nine hundred scventy-six.

(b) With regard to existing structurcs and facilities, per-
sons nced not comply with design criteria if such structure
and facilities mcet the environmental performance standards
of this article.
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§20-6-33. Experimental practices.
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In order to encourage advances in surface mimng and
rcclamation practices or to allow postmining land use for
industrial, commercial, residcntial, agricultural or public usc,
including recreational facilitics, the dircctor may authorize de-
partures, in individual cases and on an cxperimental basis, from
the environmental protection performance standards promul-
gated under this article. Such departures may be authorized
if the experimental practices are potentially more or at least
as environmentally protective during and after surface-mining
operations as those required by promulgated standards; the
surface-mining opcrations approved for particular land use
or othcr purposes arc not larger or more numerous than
nccessary to determine the cffectivencss and cconomic feasi-
bility of the experimental practices; and thc experimental
practices do not reduce the protection afforded health or
safety of the public below that provided by promulgated
standards.

§20-6-34. Ccrtification and training of blasters.
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The director of the department of mines shall be respon-
siblc for the training, examination and certification of persons
engaging in or directly responsible for blasting or use of
cxplosives in surface-mining operations.

§20-6-35. Surface miner certification required.
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After the first day of July, one thousand nine hundred
seventy-six, certification shall be required of all surface
miners in accordance with the provisions of articles six and
six-a, chapter twenty-two of this code and the regulations
promulgated thereunder.

«36. Certification of surface-mine foremen.

(a) In every surfacc mine where five or more persons are
employed in a period of twenty-four hours, the operator
shall employ at least one pcrson ccrtified in accordance
with thc provisions of article six-a, chapter twenty-two of
this code as a minc forcman. Each applicant for certifica-
tion as a minc forcman shall, at thc timc he is issued a
certificate of competency: (1) Be a resident or employed in
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a mine in this state; (2) have had at least three years’ ex-
perience in surfacc mining, which shall include at least
eighteen months experience on or at a working section of a
surface mine, or be a praduate of the School of Mincs at
West Virginia University or of another accredited mining
engineering school and have had at least two years’ practical
expcrience in a surface minc, which shall include at least
cighteen months experience on or at a working section of
a surfacc mine; and (3) have demonstrated his knowledge
of mine safcty, first aid, safcty appliances, cmcrgency pro-
ccdures relative to all cquipment, statc and fcderal mining
laws and rcgulations and other subjects, by completing such
training, education and examinations as may be required of
him under article six-a, chapter twenty-two of this code.

(b) In surface mines in which the operations are so
extensive that the duties dcvolving upon the mine foreman
cannot bc discharged by one man, one or more assistant mine
foreman may be designated. Such persons shall act under the
instruction of the minc forcman who shall be responsiblc for
their conduct in the discharge of their duties. Each assistant
so designated shall be certificd under the provisions of articlc
six-a, chapter twenty-two of this code. Each applicant for
certification as assistant mine foreman shall, at the time he
is issued a ccrtificate of competency, possess all of the qualifi-
cations required of a minc foreman: Provided, That he shall, at
the time he is certified, be rcquired to have at least two years’
cxperience in surface mining, which shall include eighteen
months on or at a working scction of a surface mine or be a
graduate of the School of Mincs at West Virginia University or
of another accredited mining enginecring school and have had
twelve months’ practical cxperience in a surface mine, all
of which shall have been on or at a working section.

{c) The director of the department of mincs shall pro
mulgate such rules and regulations as may be neccssary to
carry out the provisions of this section.

§28-6-37. Monthly report by eperator.
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The operator of every surface mine shall, on or before
the end of each calecndar month, file with the director of
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the dcpartment of mines a report covering the preceding
calendar month on forms furnished by said director. Such
reports shall state the number of accidents which have oc-
curred, the number of persons employed, the days worked
and the actual tonnagc of raw coal mined.

§20-6-38. Applicability and enforcement of laws safeguarding life
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and propcrty; rcgulations; authority of department of
mines regarding safety laws.

All provisions of the mining Jaws of this state intcnded to
safeguard life and property shall extend to all surface-mining
opcrations insofar as such laws arc applicable thereto. The
director of thc dcpartment of mines shall promulgate rcason-
able regulations in accordance with the provisions of chapter
twenty-nine-a of this code to protect thc safety of those em-
ployed in and around surfacc mines. The enforcement of all
laws und regulations rclating to thc safety of those cmploycd
in and around surfacc mines is hereby vested in the department
of mincs and shall be enforced according to the provisions of
chapter twentytwo of this code.

320-6-39. Conlflicting provisions.

In the event of any inconsistency or conflict between any
provision of this article and any provision of this chaptcr, the
provisions of this article shall control.

§20-6-40. Conilict of interest prohibited; and criminal penaltics
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therefor; employcc protcction.

(a) No employcc of the dcpartment or employee of the
rcclamation board of review performing any function or duty
under this article shall have a direct or indircct financial inter-
est in any surfacc-mining operation. Whocver knowingly
violates the provisions of this subscction is guilty of a mis-
demcanor, and, upon conviction thereof, shall be fined not
more than two thousand five hundred dollars, or imprisoned
in the county jail not more than one year, or both fincd and
imprisoned. The director shall establish methods by which the
provisions of this subsection will bc monitored and enforced,
including appropriate provisions for the filing and the rcview
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of statements and supplements thereto concerning any finan-
cial interest which may be affected by this subsection.

(b) No person shall discharge or in any other way dis-
criminate against, or cause to be fired or discriminated against,
any employee or any authorized representative of employees
by reason of the fact that such employee or representative has
filed or instituted, or caused to be filed or instituted, any pro-
ceeding under this article, or has testified or is about to testify
in any proceeding resulting from the administration or en-
forcement of the provisions of this article.

(c) Any employee or a representative of employees who
has reason to believe that hc has been fired or otherwise dis-
criminated against by any person in violation of subsection (b)
of this section may, within thirty days after such alleged viola-
tion occurs, petition to the reclamation board of review for a
review of such firing or discrimination. The employee or rcpre-
scntativc shall be known as the petitioner and shall serve a copy
of the petition upon the person or operator who will be the
respondent. The participants shall be given ten days’ written
notice of the hearing before the board, which such hearing shall
be held within thirty days of the filing of the petition. The
board shall have the same powers and shall hear the petition in
the same manner as provided in subsections (c), (f) and (g) of
section twenty-four of this article.

(d) If the board finds that the alleged violation did occur,
it shall issue an order incorporating therein findings of fact and
conclusions requiring the participant committing the violation
to take such affirmative action to abate the violation by ap-
propriate action, including, but not limited to, the hiring or
reinstatement of the employee or representative to his former
position with compcnsation. If the board finds no violation it
shall issue a finding to that effect. Orders issued by the board
under this section shall be subject to judicial review in the
same manner as other orders of the board issued under this
article.

(e) Whenever an order is issued under this section to abate
any violation, at the request of the petitioner a sum equal to
the aggregate costs and expenses including attorneys’ fees to
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have been reasonably incurred by the petitioner for, or in con-
nection with, the institution and prosecution of such proceed-

ings, shall be assessed against the person committing the vio-
lation.

§20-6-41. Severability.
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If any provision of this article or the application thereof to
any person or circumstance is held invalid, such invalidity shall
not affect other provisions or applications of this article, and
to this end the provisions of this article are declared to be
severable: Provided, That in promulgating rules pursuant to
the provisions of this article, the director and the reclamation
commission shall note relevant administrative and judicial de-
cisions from both state and federal systems and action by Lhe
United States Congress cr the United States department of the
interior.

§20-6-42, Validity of regulations promulgated under section 502(c)
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of the Surface Mining Conirol and Reclamation Act
of 1977.

(a) All rules and regulations promulgated under section
502(c) of the federal Surface Mining Control and Reclama-
tion Act of 1977 (Public Law 95-87), pursuant to the provi-
sions of chapter sixty-three, Acts of the Legislature, regular
session, one thousand nine hundred seventy-nine, shall remain
in full force and effect until the expiration of eight months
after approval of the West Virginia state program under sec-
tion 503 of Public Law 95-87 upon proclamation of the gov-
ernor that such approval has been granted: Provided, That
those persons conducting operations under a permit or under-
ground opening approval issued in accordance with said sec
tion 502(c), and in compliance therewith, shall be subject to
said regulations until the administrative decision pertaining to
the granting or denying of a permit under this article has been
made by the director.

(b) Permits granted under this article shall be subject to
rules and regulations promulgated hereunder.
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ARTICLE 6C, ABANDONED MINE RECLAMATION ACT.

§20-6C-1. Short title.

]
2

This article shall be known and citcd as the ‘“Abandoned
Mine Lands and Reclamation Act.”

§20-6C-2. Legislative findings; intent and purpose of article; juris-
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diction and authority of director.

The Legislature finds that there are a substantial numbcr of
acres of land throughout thc state that were disturbed by
surface-mining operations prior to the time of present day
effective control and regulation. There was little or no
reclamation conducted and the impacts from these unreclaimed
lands impose social and economic costs on residents in
nearby and adjoining areas as well as continue to impair
environmental quality, prevent or damage the beneficial use

of land or water resources, or endanger thc health and safety
of the public.

Further thc Legislature finds and declares that, duc to the
passage of Public Law 95-87, ccrtain arcas within the boun-

darics of this state do not mect present day standards for
reclamation.

Further, the Legislature finds that Title 1V of the Surface
Mining Control and Reclamation act of 1977 “Public Law
95-87" provides for the collection of thirty-five cents per
ton of coal produccd from surface mine operations and fiftcen
cents pcr ton of coal produced from underground mine
operations in West Virginia to bc collected by the sccretary
of the United States department of the intertor for a pcriod
of at least fifteen years. At least fifty pcrcent of the funds
so collected are to be allocated directly to the statc of West
Virginia to accomplish reclamation of abandoned coal mining
operations, once the state of West Virginia obtains an
approved abandoned minc reclamation plan in accordance
with sections 405 and 503 of Public Law 95-87.

Therefore, it is the intent of the Legislature by this article
to vest jurisdiction and authority in the director of the depart-
ment of natural resourtes to allow for expedient program
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approval by, and receipt of funds from, the United Statcs de-
partment of the interior to accomplish the desircd restoration
and reclamation of our land and water resources.

§20-6C-3. Definitions.

1
2

All definitions set forth in article six of this chapter shall
apply to those defincd terms which also appear in this article.

§20-6C-4. Abandoned land reclamation fund and objectives of

fund; lands eligible for reclamation.

(a) Al abandoncd land recilamation funds available under
Title IV of Public Law 95-87, private donations received, any
state appropriated or transferred funds, or funds received from
the salc of land by the dircctor, under this article shall be de-
posited with the treasurer of the state of West Virginia to the
credit of the abandoncd land reclamation fund hcreby created,
and expended pursuant to thc requirements of this article.

(b) Moneys in the fund may be used by the director for
the following:

(1) Reclamation and restoration of land and water rcsourc-
es adversely affected by past coal surfacc-mining opcrations,
including, but not limited to, reclamation and restoration of
abandoned surface mine arcas, abandoned coal processing areas
and abandoned coal processing waste areas; scaling and filling
abandoned decp mine entries and voids; planting of land ad-
versely affected by past coal surfacc-mining operations to pre-
vent erosion and scdimentation; prevention, abatemcnt, treat-
ment and control of water pollution created by coal mine
drainage, including restoration of stream beds and construction
and opcration of water treatment plants; prevention, abatement
and control of burning coal processing waste areas and burning
coal in situ; prevention, abatement and control of coal mine
subsidence; and payment of administrative cxpenses and all
other necessary expenses incurrcd to accomplish the purpose of
this article: Provided, That all expenditures from this fund shall
rcflect the following priorities in the order stated:

(A) The protection of public health, safety, general wcl-
fare and property from extreme danger of advcrsc effects of
past surface mining practices;
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(B) The protection of public health, safety and general
welfare from adverse effects of past coal surface mining prac-
tices;

(C) The restoration of land and water resources and envir-
onment previously degraded by adverse effects of past coal sur-
face mining practices, including measures for the conservation
and development of soil, water (excluding channclization),
woodland, fish and wildlife, recreation resourccs and agricul-
tural productivity;

(D) Research and demonstration projects relating to the
development of surface-mining reclamation and water quality
control program methods and techniques;

(E) The protection, repair, replacement, construction or
enhancement of public facilities such as utilities, roads, re
creation and conservation facilities adversely affected by past
coal surface mining practiccs;

(F) The development of publicly owned land adversely
affected by past coal surface mining practiccs, including land
acquired as provided in this article for rccreation and his-
toric purposes, conservation and reclamation purposes and
open space benefits.

(2) Lands and water eligible for reclamation or drainage
abatcment expenditures under this article are those which were
mined for coal or which were affected by such mining, waste-
banks, coal processing or other coal mining processes, and
abandoned or left in an inadequate reclamation status prior
to the third day of August, nineteen hundred seventy-seven,
and for which therc is no continuing reclamation responsi-
bility: Provided, That one purpose of this article is to pro-
vide additional and cumulative rcmedies to abate the pollu-
tion of the waters of the state and nothing herein contained
shall abridge or alter rights of action or remedies now or here-
after existing, nor shall any provisions in this article or any
act donc by virtue of this article be construed as cstopping the
state, municipalitics, public hcalth officers or persons as ripat-
ian owners or otherwise in the exercise of their rights to sup-
press nuisances or to abate any pollution now or hereafier
existing or to recover damages.
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(C) Where the governor certifies that the above objectives
of the fund have been achieved and there is a need for con-
struction of specific public facilities in communities impacted
by coal development, and other sources of federal funds are in-
adequate and the secretary concurs, then the director may
expend money from the fund for such construction.

§20-6C-5. Powers and duties of director; program plans and recla-
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mation projects.

(a) The director shall submit to the secretary of the
interior a state reclamation plan and annual projects to
carry out the purposes of this article.

(b) That reclamation plan shall generally identify the areas
to be reclaimed, the purposes for which the reclamation is
proposed, the relationship of the lands to be reclaimed an
the proposed reclamation to surrounding areas, the specific
criteria for ranking and identifying projects to be funded
and the legal authority and programmatic capability to per-
form such work in conformance with the provisions of this
article.

(c) On an annual basis, the director shall submit to the
secretary of the interior an application for the support of
the state program and implementation of specific reclamation
projects. Such annual requests shall include information as
may be requested by the secretary of the interior including:

(1) A general description of each proposed project;
(2) A priority evaluation of each proposed project; and

(3) A statement of the estimated benefits in such terms
as number of acres restored, miles of stream improved, acres
of surface lands prctected from subsidence, population pro-
tectcd from subsidence, air pollution and hazards of mine
and coal refuse disposal area fires;

(4) An estimatc of the cost for each proposed project;

(5) In the case of proposed rcsearch and demonstration
projects, a description of the spzcific techniques to be evalu-
ated or objective to bc attained;
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(6) An identification of lands or interest therein to be
acquired and the estimated cost; and

(7) In each year after the first in which a plan is filed
under this article, an inventory of each projcct funded under
the previous year’s grant, which inventory shall include
details of financial expenditures on such project together
with a brief description of the project, including project
location, landowner's name, acreage and type of reclamation
performed.

(d) The costs for each proposed project under this section
shall include actual construction costs, actual operation and
maintenance costs of permanent facilitics, planning and en-
gineering costs, construction inspection costs and othcr neces-
sary administrative expenses.

§20-6C-6. Acqguisition and reclamation of land adversely affected

by past coal surface mining practices.
(a) If the director makes a finding of fact that:

(1) Land or water resourccs have been adversely affected
by past coal mining practices;

(2) The adverse effects are at a stage where, in the
public interest, action to restore, reclaim, abate, control or
prevent should be taken;

(3) The owners of the land or water resources where
entry must be made to restore, reclaim, abate, control or
prevent thc adverse effects of past coal mining practices
are not known or rcadily availablc; or

(4) The owners will not give permission for the director,
his agents, employees or contractors to enter upon such
property to restore, rcclaim, abate, control or prevent the
adverse effects of past coal mining practices, then, upon giving
notice by mail to the owners, if known, or if not known by
posting noticc upon the premises and advertising once in a
newspaper of pgeneral circulation in the county in which
the land lies, the director, his agcents, employees or contractors
shall have the right to enter upon the property adversely
affected by past coal mining practices and any other property
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to have access to such property to do all things necessary or
expedient to restore, reclaim, abate, control or prevent the
adverse effects. Such entry shall be construed as an exercise
of the police power of thc state for the protection of public
health, safety and general welfare and shall not be construed as
an act of condemnation of property nor of trcspass thereon.
The moneys cxpended for such work and the benefits accruing
to any such premises so entered upon shall be chargeable
against such land and shall witigate or offset any claim in or
any action brought by any owner of any interest in such prem-
ises for any alleged damages by virtue of such entry: Provided,
That this provision is not intended to create new rights of
ac®on or eliminate existing immunities.

(b) The dircctor, his agents, cmployers or contractors shall
have the right to enter upon any property for the purpose of
conducting studies or exploratory wotk to determine the
cxistence of adverse effects of past coal mining practices
and to dctermine the fcasibility of restoration, reclamation,
abatement, conttol or prevention of such adverse effects.
Such entry shall be construed as an cxercise of the police power
of the statc for the protection of public health, safety and gen-
eral welfarc and shall not be construed as an act of condem-
nation of property nor trespass thereon.

(c) The director may acquire any land by purchase, dona-
tion or condemnation, which is adversely affected by past
coal mining practices, if the director det¢rmines that acquisition
of such land is necessary to successful reclamation and
that:

(1) The acquired land, after restoration, reclamation,
abatement, control or prevention of the adverse effects of
past coal mining practices will serve recreation, historic,
conservation, or reclamation purposes or provide open space
benefits,

(2) Permanent facilities such as a treatmemt plant or a
relocated stream channel will be constructed on the land for
thc restoration, rcclamation, abatcment, control or pre-
vention of the adverse effects of past coal mining
practices; or
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(3) Acquisition of coal refuse disposal sites and all
coal refuse thereon will serve the purposes of this article
or that public ownership is desirable to meet emergency
situations and prevent recurrenccs of the adverse effects of
past coal mining practices.

(d) Title to all lands acquired pursuant to this section
shall be in the name of the West Virginia department of
natural resources. The price paid for land acquired under
this section shall reflect the fair market value of the land
as adversely affected by past coal mining practices.

(e) The director is hereby authorized to transfer land
obtained under subsection (c) of this section to the secre-
tary. The director may purchase such land from the secre-
tary after reclamation at the fair market value less the state’s
original acquisition price.

(f) The director may accept and local political sub-
divisions may transfer to the director land belonging to them
to carry out the purposes set out in this article and in
such event they shall have a preferential right to pur-
chase said land aftcr reclamation at thc fair market
value less the political subdivision’s cost of acquisition,
but at no time shall the director sell such land to a
political subdivision at a price less than the cost of the
acquisition and reclamation of said land: Provided, That if
any land sold to a political subdivision under this sub-
section is not used for a valid public purpose as speci-
fied by the director in the terms and conditions of the
sales agreement, then all rights, title and interest in such
land shall revert to the West Virginia department of natural
resources. Any moneys rcccived from such sale shall be de-
posited in the abandoned land reclamation fund.

(g) Wherc land acquired pursuant to this section is decmed
to be suitable for industrial, commercial, residential or rc-
creational development, thc dircctor may sell such land by
public sale under a system of competitive bidding at not less
than fair market value and pursuant to regulations promul-
gated to ensurc that such lands arc put to proper use consistent
with state and local land usc plans.
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(h) The director, if requested and after appropriate pub-
lice notice, shall hold a public hearing in the county in which
land acquired pursuant to this scction is located. The hearing
shall be held at a time which shall afford local citizens and
government thc maximum opportunity to participate in the
decision concerning the use and disposition of the land after
restoration, rcclamation, abatcment, control or prevention of
the adverse effects of past coal mining practices.

(i) In addition to the authority to acquire land under other
provisions of this section, the director is authorized to use
moncy in the fund to acquire land from any federal, state or
local government or from a political subdivision thcreof, or
from any person, firm, association or corporation, if he de-
termines that such is an integral and necessary element of an
cconomically feasible plan for the project to construct or re-
habilitatc housing for persons disabled as the result of em-
ployment in the mines or work incidental thereto, persons dis-
placed by acquisition of land pursuant to this section, or per-
sons dislocated as the result of adverse effects of coal mining
practices which constitute an emcrgency as provided in section
410 of Public Law 95-87, or persons dislocated as the
result of natural disasters or catastrophic failures from
any cause. Such activities shall bc accomplished under such
terms and conditions as the director shall require, which may
include transfers of land with or without monetary consid-
eration: Provided, That to the extent that the consideration is
below the fair market value of thc land transferred, no portion
of the diffcrence between the fair market value and the con-
sideration shall accruc as a profit to such persons, firm, as-
sociation or corporation. No part of thc funds provided under
this article may be used to pay thc actual construction costs
of housing. The director may carry out the purposes of this
subsection directly or he may make grants and commitments
for grants, and may advance money under such terms and con-
ditions as he may require to any department, agency or politi-
cal subdivision of this state, or any public body or nonprofit
organization designated by the director.
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§20-6C-7. Liens against reclaimed land; petition by landowner;
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appeal; priority of li¢ns.

(a) Within six months after the completion of a project
to restore, reclaim, abate, control or prcvent adverse effects
of past coal mining practiccs on privately owned land, the
director shall itemize the moneys so expended and may file
a statement thercof in the office of the clerk of the county
commission in the county in which the land lics, together
with a notarized appraisal by an independent appraiser of
thc value of the land before the restoration, reclamation,
abatement, control or prcvention of adverse effects of past
surface mining practiccs, if the moneys so expcnded result
in a significant incrcase in property valuc. Such statement
shall constitute a lien upon the said land. The lien shall not
exceed thc amount determined by the appraisal to be the
increasc in the market valuc of the land as a result of the
restoration, reclamation, abatcment, control or prevention
of the adverse effects of past surface mining practices. No
licn may be filed against the property of any person in
accordance with this subsection, who owned the surface prior
to the second day of May, one thousand nine hundred seventy-
seven, and who ncither consented to, nor participated in, nor
exercised control over the mining opcration which necessitated
the reclamation performed hereunder.

(b) Thc landowner may pctition the director within sixty
days of thc filing of the licn to determine the increase in
the markct value of the land as a result of the restoration,
reclamation, abatement, control or prevention of the adverse
effects of past coal mining practices. The amount reported
to bc the increase in valuc of the premises shall constitute
the amount of lien and shall be recorded with the statement
herein provided. Any party aggrieved by thc dccision may
appcal to thc circuit court of the county in which the land is
located.

(c) The statement filed pursuant to subscction (a) of this
section, shall constitutc a lien upon thc said land as of the
date of thc cxpenditurc of the moneys and shall have priority
as a licn sccond only to thc lien of real estate taxes imposed
upon said land.
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§20-6C-8. Filling voids and sealing tunnels.
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(a) The Legislature declarcs that voids, open and aban-
doncd tunnels, shafts and entryways and subsidence resulting
from any previous coal surface-mining operation constitute
a hazard to the public welfare and safety and that surface
impacts of any underground or surface-mining opsration may
degradc the environment. The dircctor is authorized to fill
such voids, seal such abandoncd tunnels, shafts and entry-
ways, and reclaim surfacc impacts of underground or surfacc
mincs and remove watcr and other matter from mines which
the director detcrmines could endanger life and property,
constitute a hazard to the public welfare and safety or degrade
the environment.

(b) In thosc instances where coal minc waste piles are
being reworked for ccnservation purposcs, the incremental
costs of disposing of the wastes from such operations by
filling voids and sealing tunncls may be eligible for fund-
ing, if the disposal of thosc wastes meets the purposcs of this
article.

(c) The director may acquire by purchase, donation, ease-
ment or otherwisc such intercst in land as he determines
necessary to carry out the provisions of this section.

§20-6C-9. Genceral and miscellaneous powers and duties of direc-

tor; cooperative agrcements; injunctive rclief; water
treatment plants and facilities; transfer of funds and
interagency cooperation.

(a) The dircctor is authorized to engage in any work
and to do all things necessary and propecr, including promulga-
tion of rules and regulations, to implement and administer
the provisions of this article.

(b) The director is authorized to engage in coopera-
tive projccts undcr this article with any other agency of
the United States of America, any statc, county or municipal
agency or subdivision thercof.

(c) The director may request the attorncy gcneral, who is
hereby authorized to initiate, in addition to any othcr remedies
provided for in this article, in any court of competent juris-
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diction, an action in equity for an injunction to restrain any
interfereace with the exercise of the right to enter or (o
conduct any work provided in this article.

(d) The director has the authority to construct and
operate a plant or any facilities for the control and treatment
of water pollution resulting from mine drainage. The extent
of this control and trcatment may be dependent upon the
ultimate use of the water: Provided, That this subsection
shall not rcpeal or supersedc any portion of the applicable
federal or state water pollution control laws and no control
or treatment under this section may be less than that required
under any applicable federal or state water pollution control
law. The construction of any such facilities may include

major interccptors and other facilities appurtenant to the
plant.

(e} Al departments, beards, commissions and agencies of
the statc shall cooperate with the director by providing
technical expertise, personnel, equipment, matcrials and sup-
plies to implement and administer the provisions of this article.

CHAPTER 22, MINES AND MINERALS.

ARTICLE 2. COAL MINES.

§22-2-63. No mine o be opened or reopencd without prior approv-

al of director of dcpartment of mincs; approval fee;
extension of certificate of approval; certificates not
transterable; scction to be printed on certificates,

(a) After the effective date of this section, no mine shall
be opened or reopened unlcss prior approval has becn ob-
tained from the director of the department of miacs, which
approval shall not be unreasonably withhcld. The operator
shall pay for such approval a fee of ten dollars, which payment
shall be tendered with the operator’s application for such
approval: Provided, That mines producing coal solely for the
operator’s use shall be issued a permit without charge if coal
production will be less than fifty tons a ycar.

(b) Within thirty days after the first day of January of each
year, the operator of each mine holding a certificate evidencing
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approval of the director to open a mine shall apply for the ex-
tension of such certificate of approval for an additional year.
Such approval, evidenced by a certificate of the director, shall
be granted as a matter of right and without charge if, at the
time such application is made, the operator is in compliance
with the provisions of section seventy-two of this article and has
paid or otherwise appealed all coal mine assessments imposed
under article one, chapter twenty-two of this code. Applications
for extension of such certificates of approval not submitted
within the time required shall be processed as an application
to open or reopen a mine and shall be accompanied by a fee
of ten dollars.

(c) Certificates of approval issued pursuant to this section
shall not be transferable.

(d) The provisions of this section shall be printed on the
reverse side of every certificate issued hereunder.

(e) The district mine inspector shall be contacted for a pre-
inspection of the area proposed for underground mining prior
to the issuance of any new opening approval.

ARTICLE 6. CERTIFICATION OF UNDERGROUND AND SURFACE

COAL MINERS,

§22-6-2. Definitions,
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For purposes of thts article, the tcrm “surface miner” means
a person employed at a “surface mine,” as that term is dcfined
in scction three, article six, chapter twenty of this code, and in
section two, article six-d of said chapter.

For purposes of this article, the term *“underground miner"”
means an underground worker in a bituminous coal minc, ex-
cept as hereinafter provided.

For the purposes of this article, the term “board of miner
training, education and certification” means that board estab-
lished in articlc six-a of this chapter.

ARTICLE 6A. BOARD OF MINER TRAINING, EDUCATION AND

CERTIFICATION.

§22-6A-3. Definitions.

1

Unless the context in which a word or phrase appears clear-
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ly requires a different meaning, the words defined in section
one, article one of this chapter shall have when used in this
article the meaning therein assigned to them. These words in-
clude but are not limited to the following: Department, di-
rector of the department of mines, mine inspector, operator,
miner, shot firer and certified electrician.

“"Board” means the board of miner training, education and
certification established by section four of this article.

“Mine” means any mine, including a *‘surface mine,” as that
term is defined in section three, article six, chapter twenty of
this code, and in section two, article six-d of said chapter; and
a “mine" as that term is defined in section one, article one,
chapter twenty-two of this code.
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The Joint Committee on Enrolled Bills hereby certifies that the
foregoing bill is correctly enrolled.

2 oJavti

Chatrman Senate Commiittee

%[meg

Chairman House Committee

Originated in the House.

Takes effect upon the proclamation of the Governor finding that the
approval of the West Virginia state program under Section 503
of the federal “Surface Mine Control and Reclamation Act of
1977 has been given by the Secretary of the U. S. Department
of the Interior.
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Clerk of the Senate
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Clerk of the Hofige of Delegate.
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Pres‘:denr of the Senate
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Governor
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